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1. INTRODUCTION

Monk & Associates, Inc. (M&A) has prepared this biological resource analysis for the proposed
Vineyards at Sand Creek Project (herein referred to as the proposed project) located in Antioch,
Contra Costa County, California (Figures 1 and 2). The purpose of our analysis is to provide a
description of existing biological resources on the project site and to identify potentially
significant impacts that could occur to sensitive biological resources from the construction of a
proposed residential development.

Biological resources include common plant and animal species, and special-status plants and
animals as designated by the U.S. Fish and Wildlife Service (the Service), California Department
of Fish and Wildlife (the Department), National Marine Fisheries Service (NMFS), and other
resource organizations including the California Native Plant Society (CNPS). Biological
resources also include waters of the United States and State, as regulated by the U.S. Army
Corps of Engineers (Corps), California Regional Water Quality Control Board (RWQCB), and
the Department.

This biological resources analysis includes identification of “potentially significant” and
“significant impacts” that could occur to sensitive biological resources as defined by the California
Environmental Quality Act (CEQA). Finally, mitigation measures are presented for identified
“potentially significant” and “significant” impacts that, upon implementation, would reduce
impacts to levels considered less than significant pursuant to the CEQA.

2. PROPERTY LOCATION AND SETTING

The 141 acre project site is located 0.30 mile east of Highway 4 and 0.50 mile south of Lone
Tree Way in the City of Antioch, Contra Costa County, California (Figures 1 and 2). The project
site is identified by Assessor’s Parcel Numbers (APN) 057-030-003, and portions of APNs 057-
030-004 and 057-050-017. The project site is a large parcel of undeveloped land that has been
actively farmed for many years. Based upon available aerial photograph records, the proposed
project has been disked and dry farmed every year since 1945, and there is at least one aerial
photograph showing farming occurred on the project site as early as 1940 [based on historical
aerial photographs from EDR, Environmental Data Resources, Inc., and Photo Sciences
(formerly Hammon, Jensen, Wallen & Associates, Inc.].

The project site is located in an area of Antioch that is rapidly transitioning from agricultural
uses to residential and commercial development. This area is referred to by the City of Antioch
as the Sand Creek Focus Area. The project site is surrounded by large plots of undeveloped land
to the east, south, and west. Figure 3 provides an aerial photograph that shows the project site
features and the surrounding land uses. The parcel directly west of the project site is the Aviano
Development Project Site that is fully approved for a residential development. Aviano is
scheduled to begin construction in the near future.

Heidorn Ranch Road runs north/south along the eastern boundary of the project site. Sand Creek
Road dead ends at the southeast corner of the project site; this road comes from the Highway 4
Bypass in Brentwood east of the project site and is proposed to extend through the project site to
the west onto the Aviano project site. North of the proposed project area there are residential
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houses, Heidorn and Williamson Ranch Park, and the Lone Tree Plaza shopping center to the
northeast. Sand Creek flows east along the southern boundary of the project site and eventually
enters Marsh Creek in the City of Brentwood.

A portion of the project site (Parcel 057-030-003, Shell/Aera site) was previously operated by
Shell Oil as an office and maintenance yard for petroleum pipeline operations. Soil impacts were
identified at the site. Remediation efforts included removal of all buildings, parking and storage
areas (essentially the entire site). All soils were excavated, aired, and thus treated on-site
pursuant to a Toxic Remediation Plan completed under Regional Water Quality Control Board
(RWQCB) oversight. Thus, soils on this portion of the project site are uniformly highly
disturbed. The Shell/Aera site was granted “Case Closure” by the RWQCB in February 2011(see
Attachment A).

3. PROPOSED PROJECT

The proposed project would be construction on a 141 acre project site, but includes
improvements that will be constructed on approximately 2 acres at offsite locations. The
proposed project includes the construction of up to 650 residential units on lots ranging from
3,600 to 5,200 square feet and the construction of associated parking, landscaping, utilities,
access roads, detention basins, and other necessary infrastructure. Other associated construction
include community amenities such as two parks, an extension of Sand Creek Road, and the
construction of the Sand Creek Trail north of Sand Creek. In addition, the proposed project
includes offsite improvements that include the construction of a stormdrain outfall into Sand
Creek and improvements to Heidorn Ranch Road. Collectively, hereinafter, all improvements are
evaluated as “the proposed project.”

4. ANALYSIS METHODS

The impact analysis in this report is based on the Preliminary Site Plan by Carlson, Barbee &
Gibson, Inc. dated September 8, 2014 and titled “Preliminary Site Plan Promenade” [now named
“The Vineyards at Sand Creek™].

Prior to preparing this biological resource analysis report, M&A researched the most recent
version of the Department Natural Diversity Database, RareFind 3.1 application (CNDDB 2014)
for historic and recent records of special-status plant and animal species (that is, threatened,
endangered, rare) known to occur in the region of the project site. M&A also searched the 2014
electronic version of the California Native Plant Society’s (CNPS) Inventory of Rare and
Endangered Plants of California (CNPS 2001) for records of special-status plants known in the
vicinity of the project site. All special-status species records were compiled in tables. M&A
examined all known record locations and any available biological survey reports to determine if
special-status species could occur on the project site or within an area of effect of the
development project.

4.1 General Site Surveys

M&A biologists Ms. Hope Kingma and Ms. Molly Peterson conducted surveys of the project site
on June 23 and June 27, 2014 to record biological resources and to assess the likelihood of
agency regulated areas on the project site. The survey involved searching all habitats on the site
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and recording all plant and wildlife species observed. M&A’s site evaluation included a thorough
examination of the site to document potential habitats on or adjacent to the project site that could
support special-status species and/or waters of the U.S. and state. M&A cross-referenced the
habitats found on the project site against the habitat requirements of local or regionally known
special-status species to determine if the proposed project could directly or indirectly impact
such species.

4.2 Special-Status Plant Surveys

In the spring and summer of 2005 and 2006, M&A biologists Ms. Sarah Lynch and Ms.
Stephanie Scolari completed focused surveys for special-status (that is, rare, threatened, or
endangered) plants on the project site. Additional special-status plant surveys were conducted on
the project site by M&A biologists Ms. Sarah Lynch and Ms. Christy Owens on July 30, 2014.
The surveys followed CDFG (2000) and CNPS (2001) published survey guidelines. These
guidelines state that special-status surveys should be conducted at the proper time of year when
special-status and locally significant plants are both evident and identifiable. These guidelines
also state that the surveys be floristic in nature with every plant observed identified to species,
subspecies, or variety as necessary to determine their rarity status. Finally, these surveys must be
conducted in a manner that is consistent with conservation ethics and accepted plant collection
and documentation techniques. Following these guidelines, surveys were conducted during the
months when special-status plant species from the region are known to be evident and flowering.
All areas of the project site were examined by walking systematic meandering transects through
potential habitat, and by closely examining any existing microhabitats that could potentially
support special-status plants.

Nearly all plant species found on the project site were identified to species; all were identified to
the level needed to determine whether they qualify as special-status plants. A list of all vascular
plant taxa encountered within the project site was recorded in the field. Plants that needed further
evaluation were collected and keyed in the lab. Final determinations for collected plants were
made by keying specimens using standard references such as The Jepson Manual (Hickman
1993). No rare plants were detected on site during appropriately-timed surveys.

4.3 Wetland Delineation

On June 23, June 27, and August 21, 2014 Ms. Hope Kingma and Ms. Molly Peterson conducted
a wetland delineation of the project site, using criteria prescribed in the Corps’ 1987 Wetland
Delineation Manual (Corps 1987) and the Corps’ Regional Supplement for the Arid West Region
(Corps 2008). A draft wetland delineation map (Attachment B) was submitted to the Corps along
with a Request for a Jurisdictional Determination on September 15, 2014. Currently, the draft
jurisdictional map remains pending.

5. RESULTS OF RESEARCH AND PROJECT SITE ANALYSES

5.1 Topography and Hydrology

The project site’s elevation ranges from a maximum of approximately 175 feet above sea level
on the western side of the project site to approximately 150 feet above sea level near the eastern
portion of the project site (Figure 2). The project site has been disked and planted to wheat every
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year dating back to 1945, and there is at least one aerial photograph record available showing the
project site was disked and farmed in 1940. The site may have been leveled in the 1940s or
1950s, or more simply on-going farming practices have been gradually leveling the site over the
many years of agricultural production. The project site exhibits minimal depressional
topography. Most of the site drains via infiltration.

Sand Creek, an intermittent creek, occurs just south of the project site and flows west to east
along the southern project site boundary. This creek receives urban runoff from developments to
the northwest, and from a larger as yet undeveloped watershed further to the northwest. The
average distance between ordinary high water marks (OHWM) in Sand Creek is 12 feet and it is
approximately 70 to 150 feet wide between the top-of-banks. Sand Creek is incised
approximately 20 feet down below the existing grade of the project site; it has steeply-sloped
banks and a flood plain terrace near the top of banks on each side of the thalweg.

5.2 Plant Communities and Associated Wildlife Habitats

M&A biologists examined the habitats and characterized the vegetation present on the project
site. A complete list of plant species observed within the project site is presented in Table 1.
Most of the project site is farmed annually resulting in limited vegetation and an agrestal plant
community. Sand Creek, an intermittent creek occurs offsite and flows west to east along the
southern boundary of the project site. This creek supports sporadically occurring riparian canopy
vegetation. The old Shell/Aera parcel is dominated by highly disturbed ruderal plant species.
Therefore, three plant communities occur on the project site: “agrestal” (farmed), ruderal, and
riparian woodland. Nomenclature used for plant names follows The Jepson Manual, 2™ edition
(Baldwin 2012) and changes made to this manual as published on the Jepson Interchange Project
website.

5.2.1 “AGRESTAL” PLANT COMMUNITY

An “agrestal” community is a weed dominated community of rural, agricultural areas (Holland &
Keil 1995). Agrestal communities form in areas that have been disturbed by cultivation. Most of
the project site is an agrestal community. Many species of weeds thrive in the same
environments as crop plants.

The existing vegetation over most of the proposed project area is classified as agrestal and is the
result of long-term ground manipulation and cultivation. Plants introduced by man, generally for
agricultural commodity crops, dominate these communities. The cultivation of agricultural fields
continually disturbs the soil. As a result these areas typically do not support native plant species
or communities. During the multiple site investigations the dominant weeds included species
such as dove weed (Croton setiger), morning-glory (Convolvulus arvensis), alkali mallow
(Malvella leprosa), California burclover (Medicago polymorpha), common knotweed
(Polygonum aviculare), short-podded mustard (Hirschfeldia incana), ripgut brome (Bromus
diandrus), and slender oats (4vena barbata).

In general, agrestal areas do not provide suitable habitat for many wildlife species. Most farms
are “clean farmed” meaning that no naturalized habitats remain outside of intended crop species.
The intense disking and manipulation of the soil tend to limit the number of species that occupy
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or use cropland habitats. Nevertheless, the disked field on the project site provides habitat for
animal species adapted to human-induced disturbances, such as northern mockingbird (Mimus
polyglottos), American robin (Turdus migratorius), rock pigeon (Columba livia), western
meadowlark (Sturnella neglecta), American crow (Corvus brachyrhynchos), black-tailed hare
(Lepus californicus), and domestic dog (Canis familiaris).

5.2.2 RUDERAL HABITAT

Ruderal (weedy) communities are assemblages of plants that thrive in waste areas, roadsides and
other sites that have been disturbed by human activity. The Shell/Aera station has been highly
disturbed and altered over the last few decades. Top soils were completely removed in 2011
during a toxic clean-up plan that was implemented under RWQCB oversight. The restored
surface is a mix of soils that has now revegetated with a ruderal plant community.

Dominant plant species located within the Shell/Aera station portion of the project site include
non-native species such as tumbleweed (Salsola tragus), soft chess (Bromus hordeaceus), Harding
grass (Phalaris aquatica), stinkwort (Dittrichia graveolens), wall barley (Hordeum murinum
leporinum), tumbling oracle (Atriplex rosea), white pigweed (Chenopodium album), and yellow
star thistle (Centaurea solstitialis). Subdominants within this community include species such as
prickly lettuce (Lactuca serriola), milk thistle (Silybum marianum), slender wild oat, and Italian
ryegrass (Festuca perennis).

Ruderal habitats typically provide suitable environments for common animals that are adapted to
living in association with humans. Common wildlife species observed using this ruderal
community included raccoon (Procyon lotor), California ground squirrel (Spermophilus
beecheyi), Audubon’s cottontail (Sylvilagus audubonii), black-tailed hare, western fence lizard
(Sceloporus occidentalis), American crow, European starling (Sturnus vulgaris), house sparrow
(Passer domesticus), and house finch (Carpodacus mexicanus).

5.2.3 RIPARIAN WOODLAND

Scattered riparian woodland is associated with Sand Creek, an intermittent creek that runs west
to east along the southern border of the project site. Tree species found in the riparian woodland
along Sand Creek include valley oak (Quercus lobata), California buckeye (Adesculus
californica), bluegum eucalyptus (Eucalyptus globulus), arroyo willow (Salix lasiolepis), and
big-leaf maple (Acer macrophyllum). The open non-canopied habitats within Sand Creek allow
for localized occurrences of herbaceous and shrubby understories. California rose (Rosa
californica) grows in dense thickets along portions of the creek, while sneezeweed (Helenium
puberulum), California sagebrush (4Artemisia californica), California mugwort (Artemisia
douglasiana), and white sweetclover (Melilotus albus) are scattered along the creek banks and at
the water line. Annual beardgrass (Polypogon monspeliensis), cattails (Typha latifolia), brown-
headed rush (Juncus phaeocephalus ssp. paniculatus), Baltic rush (Juncus balticus ssp. ater) and
water cress (Nasturtium officinale) grow in scattered locations in the creek channel as well.

Wildlife associated with the riparian woodland onsite includes amphibians such as California
slender salamander (Batrachoseps attenuatus) and the Pacific tree frog (Hyla regilla). Reptiles
expected within the riparian community include western terrestrial garter snake (Thamnophis
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elegans) and northern alligator lizard (Elgaria coerulea). Common birds that have been observed
in the riparian woodland onsite include red-tailed hawk (Buteo lineatus), great horned owl (Bubo
virginianus), northern flicker (Colaptes aura), downy woodpecker (Picoides pubescens),
Nuttall’s woodpecker (Picoides nuttallii), western scrub jay (Aphelocoma californica), oak
titmouse (Baeolophus inornatus), and California towhee (Pipilo crissalis). Some common
mammals that could be observed in the riparian woodland include raccoon, and gray fox
(Urocyon cinereoargenteus).Table 2 provides a complete list of wildlife seen and/or heard
during the site surveys. It is expected that at different times of the year different animals would
be found in the riparian woodland on the project site, especially during the spring and fall
migration months when Neotropical migrants typically use riparian habitats.

5.3 Wildlife Corridors

Wildlife corridors are linear and/or regional habitats that provide connectivity to other natural
vegetation communities within a landscape fractured by urbanization and other development.
Wildlife corridors have several functions: 1) they provide avenues along which wide-ranging
animals can travel, migrate, and breed, allowing genetic interchange to occur; 2) populations can
move in response to environmental changes and natural disasters; and 3) individuals can
recolonize habitats from which populations have been locally extirpated (Beier and Loe 1992).
All three of these functions can be met if both regional and local wildlife corridors are accessible
to wildlife. Regional wildlife corridors provide foraging, breeding, and retreat areas for
migrating, dispersing, immigrating, and emigrating wildlife populations. Local wildlife corridors
also provide access routes to food, cover, and water resources within restricted habitats.

The proposed project will not interfere with the movement of native wildlife as the majority of
the project site is a disked agricultural field that has been consistently disturbed for years. Sand
Creek, just south of the project site, provides a valuable wildlife corridor with suitable cover,
foraging and water resources, and migration pathways that lead to other natural habitats. Sand
Creek provides a local wildlife corridor for common mammals and birds such as raccoon, opossum
(Didelphis virginiana), gray fox, coyote (Canis latrans), red-tailed hawk, great horned owl and
Nuttall’s woodpecker to name a few. However, mammals that use the riparian woodland as a
wildlife corridor have been discouraged from using the project site for many years as the site is
routinely disked. As such, medium and large mammal movements along this creek will remain
unaffected by the proposed project. Finally, this dense and diverse riparian woodland provides
important avian habitat that is used seasonally by migrants and year-round by resident birds; this
function will also remain unaffected as nesting bird surveys will be conducted prior to
commencement of construction. The project as currently proposed would not adversely impact
wildlife movement corridors.

While a small portion of Sand Creek will be impacted during the construction of a stormwater
outfall into the creek, the value of this wildlife corridor will be unaffected. In addition, prior to
the commencement of construction, a wildlife exclusion fence will be installed along the
southern perimeter of the project site and extend along the eastern and western edges to prevent
mammals migrating along Sand Creek from entering the project site. Sand Creek is the only
wildlife corridor in proximity to the project site and this function will be unaffected by the
proposed development project and will continue to serve its function as a wildlife corridor.
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6. SPECIAL-STATUS SPECIES DEFINITION

6.1 Definitions

For purposes of this analysis, special-status species are plants and animals that are subject to the
California and Federal Endangered Species Acts (CESA and FESA, respectively) and species
that are considered rare by the scientific community (for example, the CNPS). Special-status
species are defined as:

e plants and animals that are listed or proposed for listing as threatened or endangered
under the CESA (Fish and Game Code §2050 et seq.; 14 CCR §670.1 et seq.) or the
FESA (50 CFR 17.12 for plants; 50 CFR 17.11 for animals; various notices in the Federal
Register [FR] for proposed species);

e plants and animals that are candidates for possible future listing as threatened or
endangered under the FESA (50 CFR 17; FR Vol. 64, No. 205, pages 57533-57547,
October 25, 1999); and under the CESA (California Fish and Game Code §2068);

e plants and animals that meet the definition of endangered, rare, or threatened under the
California Environmental Quality Act (CEQA) (14 CCR §15380) that may include
species not found on either State or Federal Endangered Species lists;

e plants occurring on Ranks 1A, 1B, 2A, 2B, 3, and 4 of CNPS’ electronic Inventory
(CNPS 2001). The California Department of Fish and Wildlife recognizes that Ranks 1A,
1B, 2A and 2B of the CNPS inventory contain plants that, in the majority of cases, would
qualify for State listing, and the Department requests their inclusion in EIRs. Plants
occurring on CNPS Ranks 3 and 4 are “plants about which more information is
necessary,” and “plants of limited distribution,” respectively (CNPS 2001). Such plants
may be included as special-status species on a case by case basis due to local significance
or recent biological information (more on CNPS Rank species below);

e migratory nongame birds of management concern listed by U.S. Fish and Wildlife
Service (Migratory Nongame Birds of Management Concern in the United States: The
list 1995; Office of Migratory Bird Management; Washington D.C.; Sept. 1995);

e animals that are designated as “species of special concern” by the Department (2014);

e Animal species that are “fully protected” in California (Fish and Game Codes 3511,
4700, 5050, and 5515).

In the paragraphs below we provide further definitions as they pertain to the special-status
species discussed in this report or in the attached tables.

Federal Endangered or Threatened Species. An endangered species under the FESA is any
species which is in danger of extinction throughout all or a significant portion of its range. A
Threatened species means any species which is likely to become an endangered species within
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the foreseeable future throughout all or a significant portion of its range. If it is necessary to take
a Federally listed Endangered or Threatened species as part of an otherwise lawful activity, it
would be necessary to receive permission from the Service prior to initiating the take.

State Threatened Species. A species listed as Threatened under the state Endangered Species Act
(§2050 of California Fish and Game Code) is protected from unauthorized “take” (that is, harass,
pursue, hunt, shoot, trap) of that species. If it is necessary to “take” a state-listed Threatened
species as part of an otherwise lawful activity, it would be necessary to receive permission from
the Department prior to initiating the “take.”

California Species of Special Concern. These are species in which their California breeding
populations are seriously declining and extirpation from all or a portion of their range is possible.
This designation affords no legally mandated protection; however, pursuant to the CEQA
Guidelines (14 CCR §15380), some species of special concern could be considered “rare.”
Pursuant to its rarity status, any unmitigated impacts to rare species could be considered a
“significant effect on the environment” (§15382). Thus, species of special concern must be
considered in any project that will, or is currently, undergoing CEQA review, and/or that must
obtain an environmental permit(s) from a public agency.

CNPS Rank Species. The CNPS maintains an “Inventory” of special status plant species. This
inventory has four lists of plants with varying rarity. These lists are: Rank 1, Rank 2, Rank 3, and
Rank 4. Although plants on these lists have no formal legal protection (unless they are also state
or federally listed species), the Department requests the inclusion of Rank 1 species in
environmental documents. In addition, other state and local agencies may request the inclusion
of species on other lists as well. The Rank 1 and 2 species are defined below:

° Rank 1A — Presumed extinct in California;
° Rank 1B — Rare, threatened, or endangered in California and elsewhere;
J Rank 2A: Plants presumed extirpated in California, but more common elsewhere;

Rank 2B: Rare, threatened, or endangered in California, but more common elsewhere.

All of the plants constituting Rank 1B meet the definitions of Section 1901, Chapter 10 (Native
Plant Protection Act) or Sections 2062 and 2067 (California Endangered Species Act) of the Fish
and Game Code, and are eligible for state listing (CNPS 2001). Rank 2 species are rare in
California, but more common elsewhere. Ranks 3 and 4 contain species about which there is
some concern, and are review and watch lists, respectively.

Additionally, in 2006 CNPS updated their lists to include “threat code extensions” for each list.
For example, Rank 1B species would now be categorized as Rank 1B.1, Rank 1B.2, or Rank
1B.3. These threat codes are defined as follows:
e .1 is considered “seriously endangered in California (over 80% of occurrences
threatened/high degree and immediacy of threat)”;
e .2 is “fairly endangered in California (20-80% of occurrences threatened)”;
e 3 1is “not very endangered in California (less than 20% of occurrences threatened or no
current threats known).”
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Under the CEQA review process only CNPS Rank 1 and 2 species are considered since these are
the only CNPS species that meet CEQA’s definition of “rare” or “endangered.” Impacts to Rank
3 and 4 species are not regarded as significant pursuant to CEQA.

Fully Protected Birds. Fully protected birds, such as the white-tailed kite and golden eagle, are
protected under California Fish and Game Code (§3511). Fully protected birds may not be “taken”
or possessed (i.e., kept in captivity) at any time.

6.2 Potential Special-Status Plants that Could Be Affected By the Project

Figure 4 provides a graphical illustration of known CNDDB and CNPS records for special-status
species within 2 miles of the project site and helps readers visually understand the number of
sensitive species that occur in the vicinity of the project site. According to the Department’s
CNDDRB, a total of 7 special-status plant species are known to occur within 5 miles of the project
site (Table 3). However, owing to the farmed conditions of the project site, special-status plants
are not likely to occur. If present they would be expected to occur along Sand Creek or along the
edges of farmed areas. The majority of the plants from Table 3 occur in specialized habitats such
as meadows and seeps, marshes and swamps, coastal scrub, chenopod scrub, and/ or inland
dunes which do not occur on or near the project site. Accordingly, species occurring in these
specialized habitats were summarily dismissed from consideration in Table 3.

However, there are three rare plant species that thrive in disturbed areas and have potential to
occur on the project site. These include big tarplant (Blepharizonia plumosa), a CNPS list 1B.1
species; rhomboid bract saltbush (Atriplex depressa), a CNPS list 1B.2 species; and round-leaved
filaree (California macrophylla), a CNPS list 1B.1 species (Table 3). These species do not have
special state or federal protections; however, pursuant to CEQA definitions for special-status
species, these CNPS designated special-status are reviewed in this analysis.

In the spring and summer of 2005 and 2006, M&A completed focused surveys for special-status
(that is, rare, threatened, or endangered) plants on the project site. Seven large-leaf storksbill
(California macrophylla) plants, formerly known as Erodium macrophyllum, were identified on
the north end of the project site in a marginal area that disking missed that year. This small
colony was recorded in the CNDDB as Occurrence #48. On July 30, 2014 M&A botanists Ms.
Sarah Lynch and Ms. Christy Owens conducted a rare plant survey of the project site. Ms. Lynch
and Ms. Owens have extensive botanical survey experience and are experts at identifying
special-status plants both in flower, and when possible vegetatively. No special-status plants
were found on or adjacent to the project site during this botanical survey. Big tarplant and
rhomboid bract saltbush were not observed during their known blooming periods in either 2005,
2006, or in 2014. Thus, it is concluded that these plants are absent from the project site and will
not be impacted by the proposed project. Round-leaved filaree, while observed on a margin of
the project site in 2005, was also not observed in 2014. In addition, the area of the project site
supporting the small and depressed population was extensively farmed. M&A concludes that this
small colony has been extirpated in the intervening 9 years since our last rare plant survey
conducted on this project site. Accordingly, M&A concludes that the proposed project will not
impact round-leaved filaree.
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All seven special status plant species known to occur within 2 miles of the project site (Table 3),
and all other regionally known rare plants, are not expected to occur on the project site owing to
unsuitable conditions (the site is highly disturbed and has been disked/farmed since the early
1940s). No rare plants were detected on site during appropriately-timed surveys in 2014. Thus,
no impacts are expected to occur to rare plants from implementation of the proposed project.

6.3 Potential Special-Status Animals on the Project Site

Figure 4 provides a graphical illustration of the known CNDDB records for special-status animal
species within 2 miles of the project site and helps readers visually understand the number of
sensitive species that occur in the vicinity of the project site. A total of 11 special-status animal
species are known to occur within 5 miles of the project site according to the Department’s
CNDDB records (Table 4). Of these species, only the California red-legged frog (Rana
draytonii), has been recorded in Sand Creek. In addition to discussing the California red-legged
frog in detail below, potentially suitable habitat exists on the project site for 8 other species,
including the California tiger salamander (Ambystoma californiense), western pond turtle (Emys
marmorata), Swainson’s hawk (Buteo swainsonii), white-tailed kite (Elanus caeruleus), western
burrowing owl (Athene cunicularia hypugaea), loggerhead shrike (Lanius ludovicianus),
tricolored blackbird (4Agelaius tricolor), and San Joaquin kit fox (Vulpes macrotis mutica), all of
which are also discussed in detail below.

6.3.1 CALIFORNIA RED-LEGGED FROG

The California red-legged frog (Rana draytonii) was federally listed as threatened on May 23,
1996 (Federal Register 61: 25813-25833) and as such is protected pursuant to the Federal
Endangered Species Act. On March 16, 2010 the USFWS issued the final designation for
California red-legged frog Critical Habitat (USFWS 2010). The project site does not fall within
mapped critical habitat (see Figure 5).

The California red-legged frog is also a state “species of special concern.” While the state
designation “species of special concern” does not provide any legally mandated protection,
species of special concern must be considered in any project undergoing a CEQA review.

The California red-legged frog is typically found in ponds, slow-flowing portions of perennial
and intermittent streams that maintain water in the summer months. This frog is also found in
hillside seeps that maintain pool environments or saturated soils throughout the summer months.
Populations probably cannot be maintained if all surface water disappears (i.e., no available
surface water for egg laying and larval development habitat). Larval California red-legged frogs
require 11-20 weeks of permanent water to reach metamorphosis (i.e., to change from a tadpole
into a frog), in water depths of 10 to 20 inches (USFWS 2002). Riparian vegetation such as
willows and emergent vegetation such as cattails are preferred red-legged frog habitats, though
not necessary for this species to be present. Populations of California red-legged frog will be
reduced in size or eliminated from ponds supporting non-native species such as bullfrog,
Centrarchid fish species (such as sunfish, bluegill, or large-mouth bass), and signal and red
swamp crayfish (Pacifastacus leniusculus and Procambarus clarkii, respectively), all of which
are known California red-legged frog predators. However, the presence of these non-native
species does not preclude the presence of the California red-legged frog.

10
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California red-legged frogs also use upland habitats for migration and dispersal. The USFWS
Recovery Plan for the California Red-Legged Frog states that frog overland excursions via
uplands can vary between 0.25 mile up to 3 miles during the course of a wet season, and that
frogs “have been observed to make long-distance movements that are straight-line, point to point
migrations rather than using corridors for moving in between habitats” (USFWS 2002). The
information presented in the USFWS’ Recovery Plan was taken from a publication by Bulger et
al. (2003) that recounts a study in coastal redwoods in Santa Cruz area. M&A believes that such
overland straight-line migrations are primarily limited to periods of heavy rainfall or during
periods when ambient conditions exhibit high moisture levels such as in fog belts along the
coast. Working in Pointe Reyes National Seashore on the coast of California, Fellers and
Kleeman (2007) found approximately 31 percent of California red-legged frogs moved more
than 30 meters from their breeding sites and about 69 percent moved less than 30 meters from
their breeding site during seasonal movement periods. Similarly, Bulger et al. (2003) found that
60 percent of their radio tagged frogs stayed within 30 meters of their breeding sites.

In locations that are characterized by hot and seasonally dry climates, the California red-legged
frog is inclined to stay closer to its aquatic environments or will not migrate. Tatarian (2005)
who studied an inland population of California red-legged frogs in eastern Contra Costa County
where the climate is far drier than the coastal environment, found that all movements started after
the first 0.5 cm of rain in the fall, with more terrestrial movements being made in the fall pre-
breeding season (57%) than in the winter breeding season (32%) or spring post-breeding season
(11%). Tatarian (op. cit.) also found that California red-legged frogs moved greater average
distances aquatically (84.6 m) than terrestrially (27.7 m). Greater terrestrial distances were
moved in the pre-breeding season (35.2 m) than in the breeding season (15.5 m) or post-breeding
season (16.3 m) with the majority of movements occurring for only one of the 3-4 day survey
periods. The majority of frogs (57%) were position faithful within a pool, indicating they did not
migrate at all. These data suggest that long forays across the landscape found in coastal
populations are less likely in dry inland locations.

The USFWS Recovery Plan for the California Red-Legged Frog states that populations are
“most likely to persist where multiple breeding areas are embedded within a matrix of habitats
used for dispersal.” “The primary constituent elements for California red-legged frogs are
aquatic and upland areas where suitable breeding and non-breeding habitat is interspersed
throughout the landscape and is interconnected by unfragmented dispersal habitat” (USFWS
2002).

The closest known CNDDB record of California red-legged frog is an M&A record recorded
0.90 miles southwest of the project site within Sand Creek (CNDDB Occurrence No. 933). In
addition, there are three additional CNDDB records of this frog within 2 miles of the project site.
Consequently, the Service regards Sand Creek as occupied habitat of the California red-legged
frog. As Sand Creek is regarded as occupied, lands adjacent to the creek including the project
site constitute potential upland dispersal habitat for this frog. Therefore the proposed project will
impact up to 141 acres of potential California red-legged frog dispersal habitat.

11
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Installation of the outfall structure on the bank and bed of Sand Creek will also result in impacts
to known occupied California red-legged frog habitat. Accordingly, impacts to California red-
legged frog are regarded as significant pursuant to the CEQA. Mitigation could be implemented
to reduce these impacts to levels regarded as less than significant pursuant to the CEQA. The
Impacts and Mitigation Measures that follow in the sections below address these impacts.

6.3.2 CALIFORNIA TIGER SALAMANDER

The California tiger salamander (CTS) (Ambystoma californiense), Central California Distinct
Population Segment, was federally listed as threatened on August 4, 2004. On August 19, 2010,
the CTS was also state listed as a threatened species under the CESA. The Service designated
critical habitat for the Central California DPS in 2005. The project site is located outside of the
closest mapped critical habitat for the Central California DPS which is Critical Habitat Unit 18
designated in Alameda County (Central Valley Geographic Unit 18, Map 14) (see Figure 5).

CTS occur in grasslands and open oak woodlands that provide suitable over summering and/or
breeding habitats. CTS spend the majority of their lives underground. They typically only
emerge from their subterranean refugia for a few nights each year during the rainy season to
migrate to breeding ponds. Adult California tiger salamanders have been observed up to 2,092
meters (1.3 miles) from breeding ponds (USFWS 2004). As such, unobstructed migration
corridors are an important component of CTS habitat.

CTS emerge during the first heavy, warm rains of the year, typically in late November and early
December. In most instances, larger movements of CTS do not occur unless it has been raining
hard and continuously for several hours. Typically, for larger movements of CTS to occur
nighttime temperatures also must be above 48° F. CTS are able to move over, through or around
almost all obstacles. Significant obstructions that block CTS movements include freeways and
other major (heavy traffic) roads, rivers, and deep, vertical or near vertical sided, concrete
irrigation/flood control ditches.

During the spring, summer, and fall months, most known populations of the CTS predominately
use California ground squirrel burrows as over-summering habitat (Jennings and Hayes 1994; G.
Monk personal observation). Other secondary subterranean refugia, or primary refugia where
California ground squirrels are absent, likely include Botta’s pocket gopher burrows, deep
fissures in desiccated clay soils, and debris piles (e.g. downed wood, rock piles).

Stock ponds, seasonal wetlands, and deep vernal pools typically provide most of the breeding
habitat used by CTS. In such locations, CTS attach their eggs to rooted, emergent vegetation, and
other stable filamentous objects in the water column. Eggs are gelatinous and are laid singly or
occasionally in small clusters. Eggs range in size from about % the diameter of a dime to the full
diameter of a dime. Occasionally CTS are found breeding in slow-moving, streams or ditches.
Ditches and/or streams that are subject to rapid flows, even if only on occasion, typically will not
support or sustain CTS egg attachment through hatching, and thus, are not usually used
successfully by CTS for breeding (G. Monk and S. Lynch, pers. observations). Similarly, streams
and/or ditches that support predators of CTS or their eggs and larvae such as fish, bullfrogs, red
swamp crayfish, or signal crayfish, almost never constitute suitable breeding habitat.
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Typically seasonal wetlands that are used for breeding must hold water into the month of May to
allow enough time for larvae to fully metamorphose. In dry years, seasonal wetlands may dry too
early to allow enough time for CTS larvae to successfully metamorphose. Under such
circumstances, desiccated CTS larvae can be found in dried pools. In addition, as pools dry down
to very small areas of inundation, CTS larvae become concentrated and are very susceptible to
predation. However, in years exhibiting wet springs, these same pools can remain inundated long
enough through continual rewetting to allow CTS larvae ample time to successfully
metamorphose.

The closest record for CTS occurs 0.60 mile south of the project site (CNDDB Occurrence No.
856). CTS larvae are recorded to occur in a pond at this location. There are eight additional CTS
records known from within two miles of the project site (Figure 4). Regardless, as the project site
has been disked annually since the early 1940s, the project site does not provide suitable over-
summering upland habitat for CTS, and the site does not provide any breeding habitat for this
species. No record of California ground squirrel control was found, however there are no ground
squirrels on the actively farmed project site. The Shell/Aera site has a few California ground
squirrel burrows of recent origin. However, this portion of the project site was subjected to a
contaminant remediation project that removed all soils from the prior developed site thereby
removing any potential that this area provides any upland over summering habitat that could be
used by the CTS. As such, no suitable CTS habitat will be affected by the proposed project.
Thus, no impacts to CTS are anticipated from the proposed project.

6.3.3 WESTERN POND TURTLE

The western pond turtle (Emys marmorata) is a California “species of special concern.” The
sensitivity of this species requires consideration by the lead agency during the CEQA review
process. The western pond turtle is a habitat generalist, inhabiting a wide range of fresh and
brackish, permanent and intermittent water bodies from sea level to about 4,500 feet above sea
level (USFWS 1992). Typically, this species is found in ponds, marshes, ditches, streams, and
rivers that have rocky or muddy bottoms. This turtle is most often found in aquatic environments
with plant communities dominated by watercress, cattail, and other aquatic vegetation. It is a
truly aquatic turtle that usually only leaves the aquatic site to reproduce and to overwinter. Field
work has demonstrated that western pond turtles may overwinter on land or in water, or may
remain active in water during the winter season; this pattern may vary considerably with latitude,
water temperature, and habitat type and remains poorly understood (Jennings and Hayes 1994).

The western pond turtle also requires upland areas where it digs nests and buries its eggs. These
nests can extend from 52 feet to 1,219 feet from watercourses (Jennings and Hayes 1992),
however most pond turtles nest in uplands within 250 meters of water (Bury, unpublished).
Upland nest sites are usually found in areas with sparse vegetation. Sunny, barren, and
undisturbed (not disked) land provides optimal habitat, while shady riparian habitat and planted
agricultural fields do not provide suitable habitat (op. cit.). Eggs are typically laid from March to
August (Zeiner et al. 1988), with most eggs being laid in May and June. Hatchlings will stay in
the nest until the following April (Bury, unpublished). Predators of juvenile western pond turtles
include the non-native bullfrog and Centrarchid fish (sunfish). This turtle is most visible between
April and July when it can be observed basking in the sun. In areas where the water is very warm
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during these months, however, it will bask in the warm water and will be more difficult to
observe. It eats plants, insects, worms, fish and carrion (Stebbins 2003).

The closest CNDDB record for western pond turtle is located 4.80 miles south of the project site
in Marsh Creek Reservoir (CNDDB Occurrence No. 131). Sand Creek provides potentially
suitable habitat for the western pond turtle. Installation of the outfall structure on the bank and
bed of Sand Creek may result in impacts to suitable western pond turtle habitat. Accordingly,
impacts to western pond turtle are regarded as potentially significant pursuant to the CEQA.
Mitigation could be implemented to reduce these impacts to levels regarded as less than
significant pursuant to the CEQA. The Impacts and Mitigation Measures that follow in the
sections below address these impacts.

6.3.4 WESTERN BURROWING OWL

The western burrowing owl (Athene cunicularia hypugaea) is a California “species of special
concern.” Its nest, eggs, and young are also protected under California Fish and Game Code
(§3503, §3503.5, and §3800). The burrowing owl is also protected from direct take under the
Migratory Bird Treaty Act (50 CFR 10.13). Finally, based upon this species’ rarity status, any
unmitigated impacts to rare species would be considered a “significant effect on the
environment” pursuant to §21068 of the CEQA Statutes and §15382 of the CEQA Guidelines.
Thus, this owl species must be considered in any project that will, or is currently, undergoing
CEQA review, and/or that must obtain an environmental permit(s) from a public agency. When
these owls occur on project sites, typically, mitigation requirements are mandated in the
conditions of project approval from the CEQA lead agency.

Burrowing owl habitat is usually found in annual and perennial grasslands, characterized by low-
growing vegetation. Often, the burrowing owl utilizes rodent burrows, typically California
ground squirrel (Spermophilus beecheyi) burrows, for nesting and cover. They may also on
occasion dig their own burrows, or use man-made objects such as concrete culverts or rip-rap
piles for cover. They exhibit high site fidelity, reusing burrows year after year. Occupancy of
suitable burrowing owl habitat can be verified at a site by observation of these owls during the
spring and summer months or, alternatively, its molted feathers, cast pellets, prey remains,
eggshell fragments, or excrement (white wash) at or near a burrow. Burrowing owls typically are
not observed in grasslands with tall vegetation or wooded areas because the vegetation obscures
their ability to detect avian and terrestrial predators. Since burrowing owls spend the majority of
their time sitting at the entrances of their burrows, grazed grasslands seem to be their preferred
habitat because it allows them to view the world at 360 degrees without obstructions.

The closest CNDDB record to the project site where western burrowing owls have been recorded
is 0.10 mile to the southeast of the project site (CNDDB Occurrence No. 857), south of Sand
Creek. The majority of the project site consists of recently-disked farmed fields; however, there
are a limited number of burrows of recent origin located within the Shell/Aera site. This site was
recently subjected to a contaminant removal remediation project that removed all soil in the
upper soil profile from this site. Thus, ground squirrel burrows are few and of recent origin. As
western burrowing owls are highly mobile species they could get into burrows of recent origin.
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M&A did not observe western burrowing owls or any indirect evidence that burrowing owls are
using or residing on the project site during multiple western burrowing owl surveys conducted in
2014. Although the site has been disked routinely since the 1940s greatly reducing the
probability of western burrowing owl to occur, the small Shell/Aera parcel on site provides
marginal habitat conditions for western burrowing owl. In addition, available burrows at the
edges of farmed fields can be used by this owl when/if the farmer does not relatively quickly
remove the ground squirrels (a routine farming practice that protects crops). Accordingly,
impacts to western burrowing owl are regarded as potentially significant pursuant to the CEQA.
Mitigation could be implemented to reduce these impacts to levels regarded as less than
significant pursuant to the CEQA. The Impacts and Mitigation Measures that follow in the
sections below address these impacts.

6.3.5 SWAINSON’S HAWK

The Swainson's hawk (Buteo swainsonii) is a state listed threatened species afforded protection
pursuant to the CESA. While it has no special federal status, it is protected from direct take
under the Federal Migratory Bird Treaty Act of 1918 (16 U.S.C. 703-711). Swainson’s hawks,
their nests, eggs, and young are also protected under California Fish and Game Code (§3503,
§3503.5, §3513, and §3800). Finally, pursuant to CEQA, this hawk would be considered “rare”
and impacts to its nest sites would be regarded as significant. Impacts to foraging habitat can be
regarded as significant pursuant to the CEQA based upon guidelines provided by the Department
of Fish and Wildlife for this raptor species.

The Swainson’s hawk is generally a summer visitor to California. In the fall months, most
Swainson’s hawks migrate to South America before returning to the United States to breed once
again in the late spring. There is a small population of Swainson’s hawks that remain residents in
California year-round. The nesting population of Swainson’s hawks in California was reduced
considerably over historical nesting populations when the species was afforded protections
pursuant to the California Endangered Species Act in 1984. Since that time, the nesting
population of Swainson’s hawk has significantly recovered in California, as have other raptor
species that were previously protected both as State and Federal listed species. Both the
peregrine falcon (Falco peregrinus ssp. anatum) and the bald eagle (Haliaeetus leucocephalus)
were similarly listed species under both the State and Federal Endangered Species Acts, but have
both been delisted owing to population recovery. The Swainson’s hawk nesting population also
likely has greatly recovered, but owing to the absence of a thorough population census in
California since the species was listed by the Department, it remains protected pursuant to the
CESA.

The Swainson’s hawk inhabits open to semi-open areas at low to middle elevations in valleys,
dry meadows, foothills, and level uplands (Kochert 1986). It nests almost exclusively in trees
and will nest in almost any tree species that is at least 10 feet tall (Schmutz et. al. 1984). Nests
are constructed in isolated trees that are dead or alive along drainages and in wetlands, or in
windbreaks in fields and around farmsteads (Palmer 1988). Swainson’s hawks occasionally nest
in shrubs, on telephone poles, and on the ground. In the Central Valley of California, the
majority of Swainson's hawk nests and territories are associated with riparian systems and nests
are commonly found in cottonwoods and oaks (Schlorff et. al. 1984). They have also been
documented nesting in eucalyptus (Eucalyptus spp.), black walnut (Juglans hindsii), black locust
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(Robinia pseudoacacia), almond (Prunus dulcis), Osage orange (Maclura pomifera), Arizona
cypress (Cupressus arizonica) and pine (Pinus spp.) (CNDDB records).

Foraging habitats include alfalfa fields, fallow fields, beet, tomato, and other low-growing row or
field crops, dry-land and irrigated pasture, and rice land when not flooded (CDFG 1994). The
Swainson's hawk generally forages in open habitats with short vegetation containing small
mammals, reptiles, birds, and insects. Its primary prey in the Central Valley is California
meadow vole (Microtus californicus). Agricultural areas are often preferred over more natural
grassland habitats due to larger prey populations. In addition, agricultural practices (planting,
maintenance, harvesting, disking) allow for access to prey, and very likely increases foraging
success of Swainson’s hawks when farm equipment flushes prey during harvesting (observed
many times by G. Monk). During the nesting season, Swainson’s hawks usually forage within
two miles of their nests. Swainson’s hawk does not require habitats that contain many perches
because it most often searches for prey aerially; therefore it can occupy habitats with few or no
perches except the nest tree (James 1992).

The closest CNDDB record for the species is 0.10 mile southeast of the project site (CNDDB
Occurrence No. 1681) in a large valley oak tree. No Swainson’s hawks have been detected using
or nesting on or adjacent to the project site during multiple project site surveys. That said, the
project site Shell/Aera site, and trees in Sand Creek adjacent to the project site and where the
stormwater outfall would be constructed, support suitable nesting trees. Hence, prior to
construction, nesting surveys must be conducted that confirm or negate this species’ presence as
a nesting bird on or adjacent to the project site. In addition, the project site constitutes foraging
habitat that could be used by the Swainson’s hawk. Accordingly, impacts to Swainson’s hawk are
regarded as potentially significant pursuant to the CEQA. Mitigation could be implemented to
reduce these impacts to levels regarded as less than significant pursuant to the CEQA. The
Impacts and Mitigation Measures that follow in the sections below address these impacts.

6.3.6 WHITE-TAILED KITE

The white-tailed kite (Elanus caeruleus) is a “Fully Protected” species under the California Fish
and Game Code (§3511). Fully protected birds may not be “taken” or possessed (i.e., kept in
captivity) at any time. It is also protected under the Federal Migratory Bird Treaty Act (50 CFR
10.13). The white-tailed kite is typically found foraging in grassland, marsh, or cultivated fields
where there are dense-topped trees or shrubs for nesting and perching. They nest in a wide
variety of trees of moderate height and sometimes in tall bushes, such as coyote bush (Baccharis
pilularis). Native trees used are live and deciduous oaks (Quercus spp.), willows (Salix spp.),
cottonwoods (Populus spp.), sycamores (Platanus spp.), maples (Acer spp.), toyon (Heteromeles
arbutifolia), and Monterey cypress (Cupressus macrocarpa). Although the surrounding terrain
may be semiarid, kites often reside near water sources, where prey is more abundant. The
particular characteristics of the nesting site do not appear to be as important as its proximity to a
suitable food source (Shuford 1993). Kites primarily hunt small mammals, with California
meadow voles (Microtus californicus) accounting from between 50-100% of their diet (Shuford
1993).

The nearest CNDDB record for this species is located 1.50 miles northeast of the project site
(Occurrence No. 87). The open grassland community provides suitable hunting grounds for white-
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tailed kites, and the trees on and immediately adjacent to the project site along Sand Creek provide
potentially suitable nesting habitat. Accordingly, impacts to white-tailed kite are regarded as
potentially significant pursuant to the CEQA. Mitigation could be implemented to reduce these
impacts to levels regarded as less than significant pursuant to the CEQA. The Impacts and
Mitigation Measures that follow in the sections below address these impacts.

6.3.7 LOGGERHEAD SHRIKE

The loggerhead shrike (Lanius ludovicianus) is a California “species of special concern.” It is also
protected under the federal Migratory Bird Treaty Act and California Fish and Game Code (§3503
and 3800) that protects birds, their nests, eggs, and young. This small, predaceous bird of open and
often arid habitats prefers areas with scattered shrubs, trees, posts, fences, utility lines, and other
acceptable perching locations. This shrike preys mostly upon large insects, but also takes small
birds, mammals, amphibians, reptiles, fish, carrion, and various invertebrates. It typically
constructs a stick nest on a stable branch in a densely foliated tree or shrub. Blackberry (Rubus
spp.), rose (Rosa spp.) and willows (Salix spp.) provide nest sites. Site selection is apparently based
on the degree of protective cover rather than on a particular plant species (Shuford 1993). Although
nest height varies from 1.5 to 30 feet above ground, it is rarely less than three feet (Shuford 1993).
There has been a national decline in this species (Burridge 1995). The conversion of rural areas
into subdivisions or commercial areas steadily reduces the available habitat for this small,
predaceous bird.

The nearest CNDDB record for this species is located 4.10 miles northeast of the project site
(Occurrence No. 3). A loggerhead shrike was observed near the project site during the survey on
July 30, 2014. Ruderal habitat and the riparian woodland provide suitable hunting grounds for
loggerhead shrikes, and the trees on and immediately adjacent to the project site along Sand Creek
provide potentially suitable nesting habitat. Accordingly, impacts to loggerhead shrike are
regarded as potentially significant pursuant to the CEQA. Mitigation could be implemented to
reduce these impacts to levels regarded as less than significant pursuant to the CEQA. The Impacts
and Mitigation Measures that follow in the sections below address these impacts.

6.3.8 TRICOLORED BLACKBIRD

The tricolored blackbird (Agelaius tricolor) was emergency listed on December 3, 2014 by the
California Fish and Game Commission. According to the California Endangered Species Act, the
Commission may list a species when there is an imminent danger. Once listing is approved, the
bird is protected for six months, after which time the listing may be renewed for another six
months. The Commission will likely consider a formal listing petition sometime in the spring of
2015. It has no federal status. It is also protected under the federal Migratory Bird Treaty Act and
California Fish and Game Code (§3503 and 3800) that protects birds, their nests, eggs, and young.

A gregarious species, the tricolored blackbird is typically found near freshwater, particularly near
marsh habitat. Loss of wetland habitats is regarded as the principal factor responsible for this
species’ population decline (Beedy, 1992). Nesting colonies are typically found in stands of cattail
(Typha spp.) and bulrush (Scirpus spp.), although they are also known to utilize blackberry patches
(Rubus sp.) and thistle clumps (Cirsium spp. and Cynara spp.) adjacent to water. Flooded lands,
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margins of ponds, and grassy fields in summer and winter provide typical foraging habitat for this
species.

The closest known CNDDB record for this species is located 3.90 miles south of the project site
(Occurrence No. 267). Sand Creek provides potential nesting habitat within the creek corridor.
Although no tricolored blackbirds have been detected on the site during multiple site surveys,
construction activities adjacent to the creek and installation of the outfall structure in Sand Creek
could disturb nesting birds. Accordingly, impacts to tricolored blackbird are regarded as
potentially significant pursuant to the CEQA. Mitigation could be implemented to reduce these
impacts to levels regarded as less than significant pursuant to the CEQA. The Impacts and
Mitigation Measures that follow in the sections below address these impacts.

6.3.9 SAN JOAQUIN KIT FOX

The San Joaquin kit fox (Vulpes macrotis mutica) is a federally listed endangered species
protected pursuant to the FESA and is a state listed threatened species protected pursuant to the
CESA. The San Joaquin kit fox live primarily in the lowlands of the San Joaquin Valley of
California, but are also known to occur in several counties in the coast mountain ranges including
Santa Barbara, San Luis Obispo, Monterey, San Benito, Santa Clara, Contra Costa and Alameda
counties. This fox species is usually found in open grassland and shrub land communities, but has
also been observed in ruderal plant communities.

The San Joaquin kit fox relies on dens for breeding, and to provide escape cover from potential
predators. Dens are excavated in loose-textured soils, generally in areas with low to moderate relief.
Kit fox will also utilize existing burrows dug by rabbits, ground squirrels, and on occasion, badgers
(Taxidea taxus), and on occasion will use man-made structures for denning such as well-casings,
culverts, and abandoned pipes. Typically, dens are small enough to discourage easy predation by
coyotes (Canis latrans).

The San Joaquin kit fox is carnivorous, usually feeding on small rodents such as San Joaquin pocket
mice (Perognathus inornatus), deer mice (Peromyscus maniculatus), western harvest mice
(Reithrodontomys megalotis), kangaroo rats (Dipodomys spp.) and larger rodents such California
ground squirrel (Spermophilus beechyi). Kit fox also prey upon lagomorphs such as black-tailed
hare (Lepus californicus) and desert cottontail (Sylvilagus audubonii). Both adults care for pups
until they are about four to five months old at which time family bonds begin to dissolve.

The closest CNDDB record for this species is located 3.50 miles northwest of the project site
(Occurrence No. 21) in Contra Loma Regional Park. This record dates from 1995. It is important
to note that independently conducted surveys cited in Relative Abundance of Endangered San
Joaquin Kit Fox (Vulpes macrotis mutica) Based on Scat-Detection Dog Surveys (Smith et. al.
2006) were unable to document presence of San Joaquin kit fox in Contra Costa County. This
report suggests that it is likely that San Joaquin kit fox is extirpated from Contra Costa County.
Regardless, the project site does not provide suitable sized burrows for denning. Based on all the
available information, it can be concluded that the project site does not provide suitable habitat
that would likely be occupied by the San Joaquin kit fox. Regardless, Figure 5 in the East Contra
Costa County Habitat Conservation Plan and Natural Community Conservation Plan (hereinafter
HCP) that was prepared by the East Contra Costa County Conservancy and Trustee Agencies
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that include the Department and the Service, indicate that the project site is in “suitable core
habitat” of the San Joaquin kit fox. Also, Figure 5 in the HCP indicates that the project site could
conceivably be used as a migration corridor by the San Joaquin kit fox. While Sand Creek that
flows west to east along the southern boundary of the project site is a suitable wildlife corridor
and conceivably could be used as a migration corridor by the kit fox with the exception of a
storm water outfall that will be constructed as part of the proposed project, it will remain largely
unaffected by the proposed project. Any use of the project site as a migration corridor would be
ancillary to potential kit fox movements through Sand Creek.

The federally listed San Joaquin kit fox is not expected to occur on the project site. Hence, the
proposed project is not expected to directly impact the federally listed San Joaquin kit fox;
however, the proposed project could disrupt a potential migration corridor for this species.
Accordingly, impacts to San Joaquin kit fox migration habitat are regarded as potentially
significant pursuant to the CEQA. Mitigation could be implemented to reduce these impacts to
levels regarded as less than significant pursuant to the CEQA. The Impacts and Mitigation
Measures that follow in the sections below address these impacts

7. REGULATORY FRAMEWORK FOR NATIVE WILDLIFE, FISH, AND PLANTS

This section provides a discussion of those laws and regulations that are in place to protect native
wildlife, fish, and plants. Under each law we discuss their pertinence to the proposed
development.

7.1 Federal Endangered Species Act

The Federal Endangered Species Act (FESA) forms the basis for the federal protection of
threatened or endangered plants, insects, fish and wildlife. FESA contains four main elements,
they are as follows:

Section 4 (16 USCA §1533): Species listing, Critical Habitat Designation, and Recovery
Planning: outlines the procedure for listing endangered plants and wildlife.

Section 7 (§1536): Federal Consultation Requirement: requires federal agencies to consult with
the Service or NMFS if their actions “may affect” a listed species. Federal agencies must also
consult with the Service or NMFS regardless of a “no effect determination” that is rendered by
the federal nexus agency if the project site in question is in mapped critical habitat of a federal
listed species.

Section 9 (§1538): Prohibition on Take: prohibits the “taking” of a listed species by anyone,
including private individuals, and State and local agencies.

Section 10: Exceptions to the Take Prohibition: non-federal entities can obtain an incidental take
permit with the approval of a Habitat Conservation Plan.

In the case of salt water fish and other marine organisms, the requirements of FESA are enforced
by the National Marine Fisheries Service (NMFS). The Service enforces all other cases. Below,
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Sections 9, 7, and 10 of FESA are discussed since they are the sections most relevant to the
proposed project.

Section 9 of FESA as amended, prohibits the “take” of any fish or wildlife species listed under
FESA as endangered. Under Federal regulation, “take” of fish or wildlife species listed as
threatened is also prohibited unless otherwise specifically authorized by regulation. “Take,” as
defined by FESA, means “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attempt to engage in any such conduct.” “Harm” includes not only the direct taking
of a species itself, but the destruction or modification of the species' habitat resulting in the
potential injury of the species. As such, “harm” is further defined to mean “an act which actually
kills or injures wildlife; such an act may include significant habitat modification or degradation
where it actually kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering” (50 CFR 17.3). A December 2001 decision by the 9th
Circuit Court of Appeals (Arizona Cattle Growers’ Association, Jeff Menges, vs. the U.S. Fish
and Wildlife Service (the Service) and Bureau of Land Management, and the Southwest Center
for Biological Diversity) ruled that the Service must show that a threatened or endangered
species is present on a project site and that it would be taken by the proposed project activities.
According to this ruling, the Service can no longer require mitigation based on the probability
that the species could use the site. Rather they must show that it is actually present.

Section 9 applies to any person, corporation, federal agency, or any local or State agency. If
“take” of a listed species is necessary to complete an otherwise lawful activity, this triggers the
need to obtain an incidental take permit either through a Section 7 Consultation as discussed
further below (for federal actions or private actions that are permitted or funded by a federal
agency), or requires preparation of a Habitat Conservation Plan (HCP) pursuant to Section 10 of
FESA (for state and local agencies, or individuals, and projects without a federal “nexus”).

Section 7(a)(2) of the Act requires that each federal agency consult with the Service to ensure
that any action authorized, funded or carried out by such agency is not likely to jeopardize the
continued existence of an endangered or threatened species or result in the destruction or adverse
modification of critical habitat for listed species. Critical habitat designations mean: (1) specific
areas within a geographic region currently occupied by a listed species, on which are found those
physical or biological features that are essential to the conservation of a listed species and that
may require special management considerations or protection; and (2) specific areas outside the
geographical area occupied by a listed species that are determined essential for the conservation
of the species.

“’The Section 7 consultation process is triggered by a determination by a federal “action agency”
— that is, the federal agency that is carrying out, funding, or approving a project - that the
proposed project “may affect” a listed species or critical habitat. If an action is likely to
adversely affect a listed species or designated critical habitat, formal consultation between the
nexus agency and the Service/NMFS is required. As part of the formal consultation, the
Service/NMFS may resolve any issues informally with the nexus agency or may prepare a formal
Biological Opinion assessing whether the proposed action would be likely to result in “jeopardy”
to a listed species or if it could adversely modify designated critical habitat. If the Service/NMFS
prepares a Biological Opinion it will contain either a “jeopardy” or “non-jeopardy” decision. A
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non-jeopardy Biological Opinion will conclude with an “incidental take statement” that
authorizes “take” of federally listed species while otherwise carrying out legally sanctioned
projects.

For non-federal entities or projects that lack a federal nexus, Section 10 provides the mechanism
for obtaining take authorization. Under Section 10 of FESA, an applicant for an “incidental take
permit” is required to submit a “conservation plan” to the Service or NMFS that specifies, among
other things, the impacts that are likely to result from the taking, and the measures the permit
applicant will undertake to minimize and mitigate such impacts, and the funding that will be
available to implement those steps. Conservation plans under FESA have come to be known as
“habitat conservation plans” or “HCPs” for short. The terms “incidental take permit,” “Section
10 permit,” and “Section 10(a)(1)(B) permit” are used interchangeably by Service. Section
10(a)(2)(B) of FESA provides statutory criteria that must be satisfied before an incidental take
permit can be issued.

7.1.1 RESPONSIBLE AGENCY

FESA gives regulatory authority to the Service for federally listed terrestrial species and non-
anadromous fish. The NMFS has regulatory authority over federally listed marine mammals and
anadromous fish.

7.1.2 APPLICABILITY TO THE PROPOSED PROJECT

Sand Creek does not provide habitat for anadromous fish species. The Corps initiated Section 7
consultation with NOAA’s National Marine Fisheries Service (NMFS) on December 6, 2007
regarding the adjacent Aviano Development Project (Corps File Number SPK —200500628).
NMEFS provided a Section 7 consultation letter on March 18, 2008 which concluded that “the
proposed project would not directly impact listed anadromous fish species because Sand Creek is
not inhabited by listed anadromous fish. NMFS concurs that the proposed Aviano project is not
likely to adversely affect listed species.” As the project site is immediately adjacent to the
Aviano project site, the NMFS concurrence that listed anadromous fish would not be impacted
by the Aviano project should conclusively suffice as a “no effect determination” for the currently
proposed project. Based on the NMFS conclusions, consultation with NMFS would not be
required for the Vineyards at Sand Creek Project.

Sand Creek provides known habitat for the California red-legged frog, and the project site
provides habitat that would be regarded by the USFWS as potential migration habitat for the San
Joaquin kit fox. Please note that while “suitable habitat” may be provided by the project site,
M&A is not implying that San Joaquin kit fox are present on the project site, or that the project
site supports San Joaquin kit fox. Suitability only infers the project site could support the species
in question either temporarily or permanently.

Because the proposed project would likely be regarded by the Service as impacting habitat that
supports California red-legged frog and migration habitat that potentially could be used by the
San Joaquin kit fox, which are protected pursuant to the FESA, it is most likely that incidental
take authorization will be required from the Service for the proposed project prior to the time the
proposed project could commence. Since the proposed project includes an outfall structure on the
bank of Sand Creek and thus will require a permit from the Corps, the Corps is required to
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consult with the USFWS pursuant to Section 7 of the FESA prior to the time it could issue a
permit for the proposed project. Since the potential impacts of the proposed project could be
reduced to less than significant through the Mitigation Measures described below, the USFWS
will likely be able to issue a “non-jeopardy” Biological Opinion and incidental take statement.

7.2 Federal Migratory Bird Treaty Act

The Migratory Bird Treaty Act of 1918 (16 U.S.C. §§ 703-712, July 3, 1918, as amended 1936,
1960, 1968, 1969, 1974, 1978, 1986 and 1989) makes it unlawful to “take” (kill, harm, harass,
shoot, etc.) any migratory bird listed in Title 50 of the Code of Federal Regulations, Section
10.13, including their nests, eggs, or young. Migratory birds include geese, ducks, shorebirds,
raptors, songbirds, wading birds, seabirds, and passerine birds (such as warblers, flycatchers,
swallows, etc.).

Executive Order 13186 for conservation of migratory birds (January 11, 2001) requires that any
project with federal involvement address impacts of federal actions on migratory birds. The order
is designed to assist federal agencies in their efforts to comply with the Migratory Bird Treaty
Act (MBTA) and does not constitute any legal authorization to take migratory birds. The order
also requires federal agencies to work with the Service to develop a memorandum of
understanding (MOU). Protocols developed under the MOU must promote the conservation of
migratory bird populations through the following means:
e avoid and minimize, to the extent practicable, adverse impacts on migratory bird
resources when conducting agency actions;
e restore and enhance habitat of migratory birds, as practicable; and prevent or abate the
pollution or detrimental alteration of the environment for the benefit of migratory birds,
as practicable.

7.2.1 APPLICABILITY TO PROPOSED PROJECT

Birds of prey such as the Swainson’s hawk, white-tailed kite, red-tailed hawk, red shouldered
hawk, and burrowing owl are all known to nest in the region of the project site. Inactive raptor
nests were found in bluegum eucalyptus (Eucalyptus globulus) on and adjacent to the project site
that provide suitable nesting habitat for these species. Similarly, many common passerine bird
species could nest on the project site. All raptors (birds of prey) are subject to the MBTA. Also,
the common songbirds and wading birds are also protected pursuant to this Act. As long as there
is no direct mortality of species protected pursuant to this Act caused by development of the site,
there should be no constraints to development of the site. While adult birds can typically fly out
of harm’s way, nesting birds, their eggs and young are much more prone to being impacted by
construction projects. To comply with the MBTA all active nest sites would have to be avoided
while birds were nesting. Upon completion of nesting, the proposed project could commence as
otherwise planned. Please review specific requirements for avoidance of nest sites for potentially
occurring nesting birds in the Impacts and Mitigations section below.
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7.3 State Endangered Species Act

7.3.1 SECTION 2081 OF THE STATE ENDANGERED SPECIES ACT

In 1984, the state legislated the California Endangered Species Act (CESA) (Fish and Game
Code §2050). The basic policy of CESA is to conserve and enhance endangered species and their
habitats. Because CESA does not have a provision for "harm" (see discussion of FESA, above),
the Department considerations pursuant to CESA are limited to those actions that would result in
the direct take of a listed species.

If a proposed project would result in take of a State listed species, an “incidental take” permit
pursuant to §2081 of the Fish and Game Code would be necessary (versus a Federal incidental

take permit for Federal listed species). The Department will issue an incidental take permit only
if:

1) The authorized take is incidental to an otherwise lawful activity;

2) the impacts of the authorized take are minimized and fully mitigated;

3) measures required to minimize and fully mitigate the impacts of the authorized take:
a) are roughly proportional in extent to the impact of the taking on the species;
b) maintain the proposed project applicant’s objectives to the greatest extent possible;
and,
¢) capable of successful implementation; and,

4) adequate funding is provided to implement the required minimization and mitigation measures
and to monitor compliance with, and the effectiveness of, the measures.

No §2081 permit may authorize the take of a species for which the Legislature has imposed strict
prohibitions on all forms of “take.” These species are listed in several statutes that identify “fully
protected” species and “specified birds.” See Fish and Game Code §§ 3505, 3511, 4700, 5050,
5515, and 5517. If a project is planned in an area where a “fully protected” species or a
“specified bird” occurs, an applicant must design the proposed project to avoid all take.

Fish and Game Code §2080.1 allows an applicant who has obtained a “non-jeopardy ™ federal
Biological Opinion pursuant to Section 7, or who has received a federal 10(a) permit (federal
incidental take permit), to submit the federal opinion or permit to the Department for a
determination as to whether the federal document is “consistent” with CESA. If it is consistent
with CESA, no further CESA permit is necessary. If the Department determines that the federal
opinion or permit is not consistent with CESA, or that there are state listed species that were not
considered in the federal Biological Opinion, then the applicant must apply for a state permit
under Section 2081(b).

State and federal incidental take permits are issued to applicants that are proposing a project that
could/would impact listed species if the permitting agency can conclude that the proposed
impacts would not jeopardize the continued existence of the listed species under review.
Typically, if there would be impacts to a listed species, mitigation that includes habitat
avoidance, preservation, and creation of endangered species habitat is necessary to demonstrate
that projects would not threaten the continued existence of a species and that the mitigation
provided is roughly proportional to the impacts of the taking. In addition, management
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endowment fees are usually collected as part of the agreement for the incidental take permit(s).
The endowment is used to manage any lands set-aside to protect listed species, and for biological
mitigation monitoring of these lands over (typically) a five-year period.

7.3.2 APPLICABILITY TO PROPOSED PROJECT

The CTS is a state listed species that will not be impacted by the proposed project. Swainson’s
hawk, tricolored blackbird and San Joaquin kit fox are state listed species; however, the proposed
project will not result in direct take of these species, following implementation of the proposed
mitigation measures, as detailed in the Impacts and Mitigation section below. Consequently, the
proposed project should not be required to obtain an Incidental Take Permit (ITP) from the State
of California.

7.4 California Fish and Game Code § 3503, 3503.5, 3511, and 3513

California Fish and Game Code §3503, 3503.5, 3511, and 3513 prohibit the “take, possession, or
destruction of birds, their nests or eggs.” Disturbance that causes nest abandonment and/or loss
of reproductive effort (killing or abandonment of eggs or young) is considered “take.” Such a
take would also violate federal law protecting migratory birds (Migratory Bird Treaty Act).

All raptors (that is, hawks, eagles, owls) their nests, eggs, and young are protected under California
Fish and Game Code (§3503.5). Additionally, “fully protected” birds, such as the white-tailed kite
(Elanus leucurus) and golden eagle (Aquila chrysaetos), are protected under California Fish and
Game Code (§3511). “Fully protected” birds may not be taken or possessed (that is, kept in
captivity) at any time.

7.4.1 APPLICABILITY TO THE PROPOSED PROJECT

Raptors that are known to nest in the region of the project site and for which suitable nesting
habitat is provided by the project site include Swainson’s hawk, white-tailed kite, red-tailed
hawk, red shouldered hawk, and burrowing owl. Many common passerine birds also could nest
on the project site. Preconstruction nesting surveys would have to be conducted for nesting birds
to ensure that there is no direct take of these birds including their eggs, or young, during the
construction of the proposed project. Any active nests that are found during preconstruction
surveys would have to be avoided by the proposed project. Suitable non-disturbance buffers
should be established around nest sites until the nesting cycle is complete. More specifics on
nesting bird surveys and protection buffers are provided below in the Impacts and Mitigations
section.

7.5 California Environmental Quality Act (CEQA) Regulations

Section 15380 of CEQA defines “endangered” species as those whose survival and reproduction
in the wild are in immediate jeopardy from one or more causes, including loss of habitat, change
in habitat, overexploitation, predation, competition, disease, or other factors. “Rare” species are
defined by CEQA as those who are in such low numbers that they could become endangered if
their environment worsens; or the species is likely to become endangered within the foreseeable
future throughout all or a significant portion of its range and may be considered “threatened” as
that term is used in FESA. The CEQA Guidelines also state that a project will normally have a
significant effect on the environment if it will “substantially affect a rare or endangered species
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of animal or plant or the habitat of the species.” The significance of impacts to a species under
CEQA, therefore, must be based on analyzing actual rarity and threat of extinction to that species
despite its legal status or lack thereof.

8. REGULATORY REQUIREMENTS PERTAINING TO WATERS OF THE UNITED
STATES AND STATE

This section presents an overview of the criteria used by the U.S. Army Corps of Engineers, the
California Regional Water Quality Control Board, the State Water Resources Control Board, and
the Department to determine those areas within a project area that would be subject to their
regulation.

8.1 U.S. Army Corps of Engineers Jurisdiction and General Permitting

8.1.1 SECTION 404 OF THE CLEAN WATER ACT

Congress enacted the Clean Water Act “to restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters” (33 U.S.C. §1251(a)). Pursuant to Section 404 of the
Clean Water Act (33 U.S.C. 1344), the U.S. Army Corps of Engineers (Corps) regulates the
disposal of dredged or fill material into “waters of the United States” (33 CFR Parts 328 through
330). This requires project applicants to obtain authorization from the Corps prior to discharging
dredged or fill materials into any water of the United States.

In the Federal Register “waters of the United States™ are defined as, “...all interstate waters
including interstate wetlands...intrastate lakes, rivers, streams (including intermittent streams),
wetlands, [and] natural ponds, the use, degradation or destruction of which could affect interstate
or foreign commerce...” (33 CFR Section 328.3).

Limits of Corps’ jurisdiction:

(a) Territorial Seas. The limit of jurisdiction in the territorial seas is measured from the baseline
in a seaward direction a distance of three nautical miles. (See 33 CFR 329.12)

(b) Tidal Waters of the United States. The landward limits of jurisdiction in tidal waters:

(1) Extends to the mean high tide line, or
(2) When adjacent non-tidal waters of the United States are present, the jurisdiction
extends to the limits identified in paragraph (c) of this section.

(c) Non-Tidal Waters of the United States. The limits of jurisdiction in non-tidal waters:
(1) In the absence of adjacent wetlands, the jurisdiction extends to the ordinary
high water mark, or
(2) When adjacent wetlands are present, the jurisdiction extends beyond the
ordinary high water mark to the limit of the adjacent wetlands.
(3) When the water of the United States consists only of wetlands the jurisdiction
extends to the limit of the wetland.
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Section 404 jurisdiction in “other waters” such as lakes, ponds, and streams, extends to the
upward limit of the ordinary high water mark (OHWM) or the upward extent of any adjacent
wetland. The OHWM on a non-tidal water is:

e the “line on shore established by the fluctuations of water and indicated by physical
characteristics such as a clear natural line impressed on the bank; shelving; changes in
the character of soil; destruction of terrestrial vegetation; the presence of litter or debris;
or other appropriate means that consider the characteristics of the surrounding areas” (33
CFR Section 328.3[¢]).

Wetlands are defined as: “...those areas that are inundated or saturated by surface or ground
water at a frequency and duration to support a prevalence of vegetation adapted for life in
saturated soil conditions” (33 CFR Section 328.8 [b]). Wetlands usually must possess
hydrophytic vegetation (i.e., plants adapted to inundated or saturated conditions), wetland
hydrology (e.g., topographic low areas, exposed water tables, stream channels), and hydric soils
(i.e., soils that are periodically or permanently saturated, inundated or flooded) to be regulated by
the Corps pursuant to Section 404 of the Clean Water Act.

&.1.1.1 Significant Nexus of Tributaries

On December 2, 2008, the Corps and the Environmental Protection Agency (EPA) issued joint
guidance on implementing the U.S. Supreme Court decision in the consolidated cases Rapanos v.
United States and Carabell v. United States (herein referred to simply as “Rapanos”) which
address the jurisdiction over waters of the United States under the Clean Water Act. In this joint
guidance these agencies provide guidance on where they will assert jurisdiction over waters of
the U.S.

The EPA and Corps will assert jurisdiction over the following waters:
e Traditional navigable waters
e Wetlands adjacent to traditional navigable waters
e Non-navigable tributaries of traditional navigable waters that are relatively permanent
where the tributaries typically flow year-round or have continuous flow at least
seasonally (for example, typically three months).
e Wetlands that directly abut such tributaries.

The agencies generally will not assert jurisdiction over the following features:

e Swales or erosional features (e.g., gullies, small washes characterized by low volume,
infrequent, or short duration flow); and

e Ditches (including roadside ditches) excavated wholly in and draining only uplands and
that do not carry a relatively permanent flow of water.

The agencies will apply the significant nexus standard as follows:

e A significant nexus analysis will assess the flow characteristics and functions of the
tributary itself and the functions performed by all wetlands adjacent to the tributary to
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determine if they significantly affect the chemical, physical and biological integrity of
downstream traditional navigable waters; and

e Significant nexus includes consideration of hydrologic and ecologic factors.

&.1.1.2 Isolated Areas Excluded from Section 404 Jurisdiction

In addition to areas that may be exempt from Section 404 jurisdiction, some isolated wetlands
and waters may also be considered outside of Corps jurisdiction as a result of the Supreme
Court’s decision in Solid Waste Agency of Northern Cook County (SWANCC) v. United States
Army Corps of Engineers (531 U.S. 159 [2001]). Isolated wetlands and waters are those areas
that do not have a surface or groundwater connection to, and are not adjacent to a navigable
“Waters of the U.S.,” and do not otherwise exhibit an interstate commerce connection.

&.1.1.3 Permitting Corps Jurisdictional Areas

To remain in compliance with Section 404 of the Clean Water Act, project proponents and
property owners (applicants) are required to be permitted by the Corps prior to discharging any
fill material into waters of the United States. The Corps must confirm the extent of its
jurisdiction on a project site prior to the time it can authorize a fill permit.

Pursuant to Section 404 of the Clean Water Act, the Corps normally provides two alternatives for
permitting impacts to the type of “waters of the United States” found in the proposed project
area. The first alternative would be to use Nationwide Permit(s) (NWP). The second alternative
is to apply to the Corps for an Individual Permit (33 CFR Section 235.5(2)(b)). The application
process for Individual Permits is extensive and includes public interest review procedures (i.e.,
public notice and receipt of public comments) and must contain an “alternatives analysis” that is
prepared pursuant to Section 404(b) of the Clean Water Act (33 U.S.C. 1344(b)).

NWPs are a type of general permit administered by the Corps and issued on a nationwide basis
that authorize minor activities that affect Corps regulated waters. Under NWP, if certain
conditions are met, the specified activities can take place without the need for an individual or
regional permit from the Corps (33 CFR, Section 235.5[c][2]). In order to use NWP(s), a project
must meet 27 general nationwide permit conditions, and all specific conditions pertaining to the
NWP being used (as presented at 33 CFR Section 330, Appendices A and C). It is also important
to note that pursuant to 33 CFR Section 330.4(e), there may be special regional conditions or
modifications to NWPs that could have relevance to individual proposed projects. Finally,
pursuant to 33 CFR Section 330.6(a), Nationwide permittees may, and in some cases must,
request from the Corps confirmation that an activity complies with the terms and conditions of
the NWP intended for use (i.e., must receive “verification” from the Corps).

On April 10, 2008, the Corps and the Environmental Protection Agency ("EPA") issued a Final
Mitigation Rule governing mitigation requirements for unavoidable impacts to wetlands and
other waters of the United States under the section 404 program of the Clean Water Act (Corps
2008). 70 Fed. Reg. 19594. In this Rule the Corps and the EPA established a new approach to
mitigating the loss of wetlands and waters resulting from projects they permit under section 404
the Clean Water Act. This approach is summarized as follows:
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o Establish, to the extent feasible, equivalent standards for all forms of compensatory
mitigation (i.e., mitigation banks, in-lieu fee programs, and permittee-responsible
mitigation) and thus level the playing field and promote mitigation banking;

o Encourage watershed-based decisions on the best locations of mitigation sites;
o Require measurable, enforceable ecological performance standards for mitigation;

e Encourage the use of science-based assessment methods to evaluate impacts on wetlands
and waters and the success of mitigation;

o Require written mitigation plans, suitable financial assurances, and legal arrangements to
ensure long term protection of mitigation sites;

e Require regular performance monitoring of mitigation;

o Affirm the “sequential approach” to mitigation in which the Corps first considers
avoidance of impacts, then minimization of impacts, and finally compensation for
unavoidable impacts.

The Mitigation Rule also establishes a preference hierarchy for mitigation options for projects
that impact waters of the U.S. as follows:

Mitigation bank credits

In-lieu fee program credits

Permittee-responsible mitigation under a watershed approach
On-site and/or in-kind permittee-responsible mitigation
Off-site and/or out-of-kind permittee-responsible mitigation

SNhAWD =

8.1.2 APPLICABILITY TO THE PROPOSED PROJECT

Sand Creek, an intermittent creek, is immediately south of the project site. It flows west to east
along the southern project site boundary. Sand Creek is a tributary to Marsh Creek, which is a
tributary to the San Joaquin River, a Traditional Navigable Water of the U.S. Therefore, Sand
Creek would be regulated as “waters of the U.S.” pursuant to Section 404 of the Clean Water Act.
A small portion of this creek will be affected by the proposed construction of a stormwater
outfall structure. The proposed outfall structure will result in permanent impacts (fill) to 330
square feet (0.008 acre) (60 cubic yards of riprap) below the Ordinary High Water Mark
(OHWM) of Sand Creek. The remaining portions of Sand Creek south of the project site will be
preserved by the proposed project.

In addition, M&A mapped a linear “other waters” roadside ditch along the western shoulder of
Heidorn Ranch Road. This ditch receives stormwater runoff from adjacent impervious surfaces
of Heidorn Ranch Road and sheet water flows from adjacent properties. Unlike sheet water flows
from the project site that flow towards Sand Creek, which ultimately flow to Marsh Creek and
the San Joaquin River, this ditch flows north to a City of Antioch Stormdrain inlet. The City
stormdrain system ultimately has multiple connections with the San Joaquin River/Sacramento
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River complex. The San Joaquin River flows into the Sacramento River that flows to the San
Francisco Bay. Thus, this ditch (other waters) has indirect connectivity to a water of the U.S. A
total of 0.02 acre (303 linear feet) of “other waters” ditch would be impacted by the proposed
project.

Since the proposed project will result in impacts to waters of the U.S., the proposed project likely
meets conditions to use Nationwide Permits (NWPs) that are administered by the Corps pursuant
to Section 404 of the Clean Water Act. The project will require the Corps’ authorization to use
NWP 7 (Stormwater Outfall), NWP 29 (Residential Development), and NWP 33 (Temporary
Construction, Access and Dewatering). A notification (i.e., known as a Preconstruction Notice)
must be filed with the Corps’ District Engineer to obtain authorization to use these NWPs.

8.2 State Water Resources Control Board (SWRCB) / California Regional Water Quality
Control Board (RWQCB)

8.2.1 SECTION 401 OF THE CLEAN WATER ACT

The SWRCB and RWQCB regulate activities in "waters of the State" (which includes wetlands)
through Section 401 of the Clean Water Act. While the Corps administers a permitting program
that authorizes impacts to waters of the United States, including wetlands and other waters, any
Corps permit authorized for a proposed project would be inoperative unless it is a NWP that has
been certified for use in California by the SWRCB, or if the RWQCB has issued a project specific
certification or waiver of water quality. Certification of NWPs requires a finding by the SWRCB
that the activities permitted by the NWP will not violate water quality standards individually or
cumulatively over the term of the permit (the term is typically for five years). Certification must be
consistent with the requirements of the federal Clean Water Act, the California Environmental
Quality Act, the California Endangered Species Act, and the SWRCB’s mandate to protect
beneficial uses of waters of the State. Any denied (i.e., not certified) NWPs, and all Individual
Corps permits, would require a project specific RWQCB certification of water quality.

8.2.2 APPLICABILITY TO THE PROPOSED PROJECT

The impacts to Sand Creek from the outfall construction and the roadside ditch during road
widening along Heidorn Ranch Road may be authorized by use of NWP by the Corps. To become
operative, the Corps’ NWP authorization will require a water quality certification by the RWQCB
pursuant to Section 401 of the Clean Water Act.

8.2.3 PORTER-COLOGNE WATER QUALITY CONTROL ACT

The Porter-Cologne Water Quality Control Act, Water Code § 13260, requires that “any person
discharging waste, or proposing to discharge waste, that could affect the waters of the State to
file a report of discharge” with the RWQCB through an application for waste discharge (Water
Code Section 13260(a)(1). The term “waters of the State” is defined as any surface water or
groundwater, including saline waters, within the boundaries of the State (Water Code §
13050(e)). Pursuant to the Porter-Cologne Water Quality Control Act, the RWQCB also regulates
“isolated wetlands,” or those wetlands considered to be outside of the Corps’ jurisdiction pursuant
to the SWANCC decision (see Corps Section above).
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The RWQCB generally considers filling in waters of the State to constitute “pollution.” Pollution
is defined as an alteration of the quality of the waters of the state by waste that unreasonably
affects its beneficial uses (Water Code §13050(1)). The RWQCB litmus test for determining if a
project should be regulated pursuant to the Porter-Cologne Water Quality Control Act is if the
action could result in any “threat” to water quality.

The RWQCB requires complete pre- and post-development Best Management Practices Plan
(BMPs) of any portion of the project site that is developed. This means that a water quality
treatment plan for the pre- and post-developed project site must be prepared and implemented.
Preconstruction requirements must be consistent with the requirements of the National Pollutant
Discharge Elimination System (NPDES). That is, a Stormwater Pollution Prevention Plan
(SWPPP) must be developed prior to the time that a site is graded (see NPDES section below). In
addition, a post construction BMPs plan, or a Stormwater Management Plan (SWMP) must be
developed and incorporated into any site development plan.

8.2.4 APPLICABILITY TO PROPOSED PROJECT

If the Corps determines there are waters of the U.S. on the project site (or within offsite areas of
impact) these features would also be regarded as waters of the state. The RWQCB would have
regulatory authority over these areas pursuant to Section 401 of the Clean Water Act. If the
Corps determines there are “isolated waters” on the project site that are not within federal
jurisdiction, these features would nonetheless be regarded as waters of the state and would be
regulated by RWQCB pursuant to the Porter-Cologne Water Quality Control Act. Since any
“threat” to water quality could conceivably be regulated pursuant to the Porter-Cologne Water
Quality Control Act, pre and post construction BMPs will be incorporated into the proposed
project implementation plans.

M&A mapped isolated “other waters” swales and pools on the shoulders of Heidorn Ranch Road
(see Sheet 1, Attachment B). These features do not have hydrologic connectivity to any “water of
the U.S.” They are topographic low areas that are not within a drainage pattern except only as
roadside surface flows spill into these low areas that have no release points to any tributary
system. These “isolated” features typically would not be regulated by the Corps pursuant to the
SWANCC and/or Rapanos Supreme Court decisions. However, these isolated features
nonetheless would be regulated as “waters of the State.” A total of 0.11 acre of isolated waters of
the State would be impacted by the proposed project.

A Storm Water Management Plan shall be prepared by the proposed project civil engineer or
other qualified party and should be submitted to the City of Antioch for their review to verify
compliance with their NPDES MS4 permit requirements (See Municipal Storm Water Section
Below for more on MS4). The Storm Water Management Plan will provide an analysis of post-
construction stormwater controls incorporating both hydromodification and treatment analyses,
and BMPs that will be constructed to reduce storm water pollution. The BMPs will ensure that
the Proposed Project does not result in degradation of receiving waters and that it otherwise
remains in compliance with the Porter-Cologne Water Quality Control Act/ MS4 requirements.
The City of Antioch’s NPDES compliance manager will review the Storm Water Control Plan to
determine if it is sufficient to meet the proposed project’s detention, hydromodification, and
water quality requirements.
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8.2.5 NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM (NPDES)

In 1972 the Clean Water Act was amended to state that the discharge of pollutants to waters of
the United States from any point source is unlawful unless the discharge is in compliance with an
NPDES permit. While federal regulations allow two permitting options for stormwater
discharges (individual permits and General Permits), the SWRCB has elected to adopt only one
statewide Construction General Permit at this time that will apply to all stormwater discharges
associated with construction activity, except from those on Tribal Lands, in the Lake Tahoe
Hydrologic Unit, and those performed by the California Department of Transportation
(CalTrans). The Construction General Permit requires all dischargers where construction activity
disturbs greater than one acre of land or those sites less than one acre that are part of a common
plan of development or sale that disturbs more than one acre of land surface to:

1. Develop and implement a Storm Water Pollution Prevention Plan (SWPPP) which
specifies BMPs that will prevent all construction pollutants from contacting stormwater with the
intent of keeping all products of erosion from moving off site into receiving waters.

2. Eliminate or reduce non-stormwater discharges to storm sewer systems and other waters
of the nation.

3. Perform inspections of all BMPs.

This General Permit is implemented and enforced by the nine California Regional Water Quality
Control Boards (RWQCBs).

Types of Construction Activity Covered by the Construction General Permit

Construction activity subject to this General Permit includes clearing, grading, and disturbances
to the ground such as stockpiling, or excavation that results in soil disturbances of at least one
acre or more of total land area. Construction activity that results in soil disturbances to a smaller
area would still be subject to this General Permit if the construction activity is part of a larger
common plan of development that encompasses greater than one acre of soil disturbance, or if
there is significant water quality impairment resulting from the activity. Construction activity
does not include routine maintenance to maintain original line and grade, hydraulic capacity, or
original purpose of the facility, nor does it include emergency construction activities required to
protect public health and safety.

8.2.6 2009 CHANGES TO THE NPDES PROGRAM AND USE OF THE GENERAL PERMIT

In 2009, the California SWRCB adopted NPDES General Permit for Storm Water Discharges
Associated with Construction and Land Disturbance Activities (“Construction General Permit”).
The Construction General Permit was issued pursuant to the federal Clean Water Act. The
Construction General Permit does not completely carry forward the former qualitative and self-
selected compliance approach based on preparation of a SWPPP. Instead, developers and
construction contractors must implement specific BMPs, achieve quantitatively-defined (i.e.,
numeric) pollutant-specific discharge standards, and conduct much more rigorous monitoring
based on the proposed project’s projected risk level.
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The State Water Board’s new quantitative standards take a two-tiered approach, depending on
the risk level associated with the site in question. Exceedance of a benchmark Numeric Action
Level (“NAL”) measured in terms of pH and turbidity (a measure related to both the amount of
sediment in and the velocity of site runoff) triggers an additional obligation to implement
additional BMPs and corrective action to improve SWPPP performance. New minimum BMPs
include Active Treatment Systems, which may be necessary where traditional erosion and
sediment controls do not effectively control accelerated erosion; where site constraints inhibit the
ability to construct a correctly-sized sediment basin; where clay and/or highly erosive soils are
present; or where the site has very steep or long slope lengths.

In addition, the Construction General Permit includes several “post-construction” requirements.
These requirements entail that site designs provide no net increase in overall site runoff and
match pre-project hydrology by maintaining runoff volume and drainage concentrations. To
achieve the required results where impervious surfaces such as roofs and paved surfaces are
being increased, developers must implement non-structural off-setting BMPs, such as landform
grading, site design BMPs, and distributed structural BMPs (bioretention cells, rain gardens, and
rain cisterns). This “runoff reduction” approach is essentially a State Water Board-imposed
regulatory requirement to implement Low Impact Development (“LID”) design features.
Volume that cannot be addressed using non-structural BMPs must be captured in structural
BMPs that are approved by the RWQCB..

Finally, the Construction General Permit requires electronic filing of all Permit Registration
Documents, NOIs, SWPPPs, annual reports, Notices of Termination, and NAL/NEL Exceedance
Reports. This information will be readily available to the Water Boards and citizen enforcers
who can then determine whether to initiate enforcement actions—actions which can result in
significant penalties and legal fees.

8.2.7 APPLICABILITY TO THE PROPOSED PROJECT

On September 2, 2009, the SWRCB adopted Order No. 2009-0009-DWQ, which reissued the
Construction General Permit (CGP) for projects disturbing one or more acres of land surface, or
those sites less than one acre that are part of a common plan of development or sale that disturbs
more than one acre of land surface. The applicant will be responsible for obtaining coverage
under the General Permit prior to commencement of construction activities since the proposed
project will disturb greater than one acre of area.

8.3 RWQCB Municipal Storm Water Permitting Program

The Municipal Storm Water Permitting Program regulates storm water discharges from
municipal separate storm sewer systems (MS4s). MS4 permits were issued in two phases. Under
Phase I, which started in 1990, the RWQCBs have adopted NPDES storm water permits for
medium (serving between 100,000 and 250,000 people) and large (serving 250,000 people)
municipalities. Most of these permits are issued to a group of co-permittees encompassing an
entire metropolitan area. These permits are reissued as the permits expire.

As part of Phase II, the SWRCB adopted a General Permit for the Discharge of Storm Water
from Small MS4s (WQ Order No. 2003-0005-DWQ) to provide permit coverage for smaller
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municipalities, including non-traditional Small MS4s, which are governmental facilities such as
military bases, public campuses, and prison and hospital complexes.

The MS4 permits require the discharger to develop and implement a Storm Water Management
Plan/Program (SWMP) with the goal of reducing the discharge of pollutants to the maximum
extent practicable (MEP). MEP is the performance standard specified in Section 402(p) of the
Clean Water Act. The management programs specify what best management practices (BMPs)
will be used to address certain program areas. The program areas include public education and
outreach; illicit discharge detection and elimination; construction and post-construction; and
good housekeeping for municipal operations. In general, medium and large municipalities are
required to conduct chemical monitoring, though small municipalities are not.

8.3.1 RWQCB PHASE Il PROGRAM REQUIREMENTS

The CWA provides that NPDES permits for Municipal Separate Storm Sewer Systems (MS4)
must require municipalities to reduce pollutants in their storm water discharges to the “maximum
extent practicable” (CWA §402(p)(3)(B).) MS4 permits “shall require controls to reduce the
discharge of pollutants to the maximum extent practicable, including management practices,
control techniques and system, design and engineering methods.” Under the Phase 11
Requirements implemented by the RWQCB, permittees that operate an MS4 that serves 50,000
people or more, or that serve an area of high growth (which is defined as more than 25% over 10
years), must comply with the Supplemental Provisions contained in Attachment 4 of the Small
MS4 General Permit.

The General Permit for the Discharge of Storm Water from Small Municipal Separate Storm
Sewer Systems WQO No. 2003-0005-DWQ (Small MS4 General Permit) requires that
dischargers develop and implement a Storm Water Management Program (SWMP) that
describes the best management practices (BMPs), measurable goals, and time schedules of
implementation as well as assigns responsibility of each task. Also, as required by the Small
MS4 General Permit, the SWMP must be available for public review and must be approved by
the appropriate RWQCB, or its Executive Officer (EO), prior to permit coverage commencing.
This information is provided to facilitate the process of an MS4 obtaining Small MS4 General
Permit coverage.

The General Permit requires all Permittees to develop and implement a SWMP designed to
reduce the discharge of pollutants through their MS4s to the maximum extent practicable. The
General Permit requires the SWMP to be fully implemented by the end of the permit term (or
five years after designation for those designated subsequent to General Permit adoption).

Permittees must have a Post Construction SWMP for new developments and redevelopment
projects. The maximum extent practicable standard involves applying BMPs that are effective in
reducing the discharge of pollutants in storm water runoff. In discussing the maximum extent
practicable standard, the State Board has said the following: “There must be a serious attempt to
comply, and practical solutions may not be lightly rejected. If, from the list of BMPs, a permittee
chooses only a few of the least expensive methods, it is likely that the maximum extent
practicable has not been met. On the other hand, if a permittee employs all applicable BMPs,
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except those that are demonstrated to be not technically feasible in the locality, or whose cost
would exceed any benefit to be derived, it would have met the standard.

The MS4 municipality is required to develop and implement a program that provides local
oversight of construction projects within the municipality to ensure that pollutants being
discharged from construction sites into the MS4 are reduced. The program must include adopting
an ordinance requiring storm water quality controls at construction sites, reviewing site plans,
receiving comments from the public regarding the discharge of pollutants from construction
sites, inspecting construction sites to ensure that pollutants are not being discharged in storm
water runoff, and taking enforcement when necessary. In contrast, the General Construction
Permit requires projects to have a site specific SWPPP and to implement BMPs specific to
activities at the construction site. The General Construction Permit directly regulates landowners
engaged in construction involving land disturbance of 10,000 square feet or more.

8.3.2 APPLICABILITY TO THE PROPOSED PROJECT

The City of Antioch is a Phase I MS4 Area Wide Permittee [ California Regional Water Quality
Control Board, Central Valley Region, East Contra Costa County Municipal NPDES Permit,
Waste Discharge Requirements Order R5-2010-0102, NPDES Permit No. CAS083313, 23
September 2010]. This Order expires on September 1, 2015, five years from the effective date of
this Order. To remain in compliance with this Order, the City of Antioch is required to enforce
development of a project specific post construction SWMP that incorporates pre- and post-
construction BMPs into the proposed project. Accordingly, the applicant should be directed to
prepare a SWMP that can be reviewed by the City of Antioch for verification that the proposed
project is in compliance with the Cities MS4 permit requirements.

8.4 California Department of Fish and Wildlife Protections

8.4.1 SECTION 1602 OF CALIFORNIA FISH AND GAME CODE

Pursuant to Section 1602 of the California Fish and Game Code: “An entity may not substantially
divert or obstruct the natural flow of, or substantially change or use any material from the bed,
channel, or bank of, any river, stream, or lake, or deposit or dispose of debris, waste, or other
material containing crumbled, flaked, or ground pavement where it may pass into any river,
stream, or lake...” California Department of Fish and Wildlife (the Department) regulates
activities that divert, obstruct, or alter stream flow, or substantially modify the bed, channel, or
bank of a stream which the Department typically considers to include its riparian vegetation. Any
proposed activity in a natural stream channel that would substantially adversely affect an existing
fish and/or wildlife resource, would require entering into a Streambed Alteration Agreement
(SBAA) with the Department prior to commencing with work in the stream. However, prior to
authorizing such permits, the Department typically reviews an analysis of the expected biological
impacts, any proposed mitigation plans that would be implemented to offset biological impacts and
engineering and erosion control plans.

8.4.2 APPLICABILITY TO PROPOSED PROJECT

Any project modifications to Sand Creek would be subject to the Department’s jurisdiction
pursuant to Section 1602 of the California Fish and Game Code. The applicant will be applying

34



MONK & ASSOCIATES

Biological Resources Analysis
The Vineyards at Sand Creek
City of Antioch, California

for a SBAA with the Department for the proposed outfall structure that will be constructed as
part of the proposed project on the northern bank of Sand Creek.

9. IMPACTS ANALYSIS

In this section we discuss potential impacts to sensitive biological resources including special-
status animal species and waters of the United States and/or State. We follow each impact with a
mitigation prescription that when implemented would reduce impacts to the greatest extent
possible. The impact analysis in this report is based on the Preliminary Site Plan by Carlson,
Barbee & Gibson, Inc. dated September 8, 2014 and titled “Preliminary Site Plan Promenade
[now named The Vineyards at Sand Creek]”.

9.1 Significance Criteria

A significant impact is determined using CEQA and CEQA Guidelines. Pursuant to CEQA
§21068, a significant effect on the environment means a substantial, or potentially substantial,
adverse change in the environment. Pursuant to CEQA Guideline §15382, a significant effect on
the environment is further defined as a substantial, or potentially substantial, adverse change in
any of the physical conditions within the area affected by the proposed project including land,
air, water, minerals, flora, fauna, ambient noise, and objects of historical or aesthetic
significance. Other Federal, State, and local agencies’ considerations and regulations are also
used in the evaluation of significance of proposed actions.

Direct and indirect adverse impacts to biological resources are classified as “significant,”
“potentially significant,” or “less than significant.” Biological resources are broken down into
four categories: vegetation, wildlife, threatened and endangered species, and regulated “waters of
the United States” and/or stream channels.

9.1.1 THRESHOLDS OF SIGNIFICANCE

9.1.1.1 Plants, Wildlife, Waters

In accordance with Appendix G (Environmental Checklist Form) of the CEQA Guidelines,
implementing the proposed project would have a significant biological impact if it would:

e Have a substantial adverse effect, either directly or through habitat modifications, on any
species identified as a candidate, sensitive, or special status species in local or regional
plans, policies, or regulations, or by the California Department of Fish and Wildlife or
U.S. Fish and Wildlife Service.

e Have a substantial adverse effect on any riparian habitat or other sensitive natural
community identified in local or regional plans, policies, regulations or by the California
Department of Fish and Wildlife or US Fish and Wildlife Service.

e Have a substantial adverse effect on federally protected “wetlands” as defined by Section
404 of the Clean Water Act (including, but not limited to, marsh, vernal pool, coastal,
etc.) through direct removal, filling, hydrological interruption, or other means.
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e Interfere substantially with the movement of any native resident or migratory fish or
wildlife species or with established native resident or migratory wildlife corridors, or
impede the use of native wildlife nursery sites.

e Conflict with any local policies or ordinances protecting biological resources, such as a
tree preservation policy or ordinance.

e Conflict with the provisions of an adopted Habitat Conservation Plan, Natural
Community Conservation Plan, or other approved local, regional, or state habitat
conservation plan.

9.1.1.2 Waters of the United States and State.

Pursuant to Section 404 of the Clean Water Act (33 U.S.C. 1344), the U.S. Army Corps of
Engineers (Corps) regulates the discharge of dredged or fill material into waters of the United
States, which includes wetlands, as discussed in the bulleted item above, and also includes “other
waters” (stream channels, rivers) (33 CFR Parts 328 through 330). Substantial impacts to Corps
regulated areas on a project site would be considered a significant adverse impact. Similarly,
pursuant to Section 401 of the Clean Water Act, and to the Porter-Cologne Water Quality
Control Act, the RWQCB regulates impacts to waters of the state. Thus, substantial impacts to
RWQCB regulated areas on a project site would also be considered a significant adverse impact.

9.1.1.3 Stream Channels

Pursuant to Section 1602 of the California Fish and Game Code, the Department regulates
activities that divert, obstruct, or alter stream flow, or substantially modify the bed, channel, or
bank of a stream which the Department typically considers to include riparian vegetation. Any
proposed activity that would result in substantial modifications to a natural stream channel would
be considered a significant adverse impact.

10. IMPACT ASSESSMENT AND PROPOSED MITIGATION

10.1 Impact BIO-1. Development of the proposed project would have a significant impact
on California red-legged frogs.

In 2005, adult frogs were observed in Sand Creek upstream of the project site (CNDDB
Occurrence No. 933) and Sand Creek provides suitable [breeding and dispersal] habitat for the
California red-legged frog. Consequently, the Service regards Sand Creek as occupied habitat of
the California red-legged frog. As Sand Creek is regarded as occupied, lands adjacent to the
creek including the project site constitute potential upland dispersal habitat for this frog.
Therefore the proposed project will impact up to 141 acres of potential California red-legged
frog dispersal habitat. In addition, included within the 141acres, installation of the stormwater
outfall structure on the bank and bed of Sand Creek will result in impacts to known occupied
habitat for this species. Accordingly, impacts to California red-legged frog are regarded as
significant pursuant to the CEQA. Mitigation could be implemented to reduce these impacts to
levels regarded as less than significant pursuant to the CEQA.
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10.2 Mitigation BIO-1. Mitigation for significant impacts to California red-legged frogs

With Benefits Afforded to the California Tiger Salamander.

To ensure that implementation of project site grading and the installation of the outfall structure
in Sand Creek will not injure, kill, or harass an individual California red-legged frog, the
following mitigation measures will be implemented:

1)

2)

3)

4)

An education program will be conducted by a qualified biologist to explain the
endangered species concerns to contractors/operators working at the project site. This
education/training program will include a description of the frog and its habitat, a review
of the Endangered Species Act and the federal listing of the frog, the general protection
measures to be implemented to protect the frog and minimize take, and a delineation of
the limits of the work area.

A qualified 10(a)(1)(A) biologist would conduct preconstruction surveys of the creek
work areas no more than 14 days prior to dewatering and other work activities. If any
California red-legged frogs are identified in the work area, the Service and the
Department will be notified and if permitted, relocated outside of the work area.

The work areas adjacent to Sand Creek will be isolated with suitable wildlife exclusion
fencing (see below) that would block the movement of California red-legged frogs from
entering the work areas. The wildlife exclusion fence will also prevent mammals
migrating along Sand Creek from entering the project site. This fence will be installed
prior to the time any site grading or other construction-related activities are implemented.
The fence will remain in place during site grading or other construction-related activities
and will prevent frogs and wildlife from entering the project site work areas.

While normally California red-legged frog exclusion fencing often consists of silt
fencing, owing to the duration of the development project, a more weather resilient fence
is recommended. The wildlife exclusion fence should consist of a 4-foot wall of Y4-inch
mesh, galvanized wire (i.e., welded wire hardware cloth- no woven wire will be allowed)
or other commercially available exclusion fencing (e.g. ERTEC Fence). Initially, staking
would be installed along the route of the wildlife exclusion fencing in a 4 inch deep
trench. Then, the bottom of the fence would be firmly seated in the trench. The fencing
above the ground would be anchored to metal staking with wire. Finally, the top 10-
inches or less would be bent over in a semi-circle towards the outside of the fence to
ensure that the fence cannot be climbed. This fence could be expected to last the duration
of the development project.

A qualified biologist will be onsite when grading activities occurs within 300 feet of Sand
Creek to conduct daily inspections of the fencing and to otherwise ensure that stranded
animals are salvaged and relocated back to the stream channel. The biological monitor
will be responsible for ensuring that the wildlife exclusion fencing is not compromised,
and shall notify the onsite contractor representative when fencing needs to be repaired.
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5) All construction work in Sand Creek associated with the outfall structure will be
scheduled for the dry season (May 15 through October 15) and when there is reduced
flow in Sand Creek. No work will occur when water is flowing within the work area. Any
necessary in-drainage work when there are flows will be isolated from flows via the
installation of temporary coffer dams that have flow-through bypass pipes. Flows will be
diverted around isolated work areas either by gravity flow or if necessary by pumping
water around the work area. No silty water would be allowed to reenter the tributary
below any in-drainage work area. Methods and materials will be adapted in the field to
match the size, shape, and anticipated flow volume of the drainage, and will be pre-
approved by the biological monitor. All diversions will conform to the following
provisions:

e Drainage diversion will be practiced only where deemed unavoidable by the
proposed project engineer and biological monitor.

e Diversion will be limited to the minimum time period necessary to complete the
work and restore the channel.

e Construction equipment will work from above the top-of-bank unless equipment
is authorized to operate below the top-of-bank by the Department, Service, Corps,
and/or RWQCB pertaining to their respective jurisdictions. Unless permitted by
these agencies within their respective jurisdictions, there will be no vehicle
passage, vehicle parking, or materials storage below the top of bank. .

e All in-drainage and diversion work plans will reflect and incorporate standard
erosion control measures and BMP's as prescribed in the Project's SWPPP.

e In certain cases where water seeps into the dewatered area, sump pits may be
excavated in the work area and seepage water would then be pumped back
upstream behind the coffer dam. All discharged water will be silt free. If silt is a
problem, water will be pumped through a silt sock into baker tank(s) prior to
discharge back into the channel.

e All downstream flows will be maintained throughout the period that coffer dams
are installed.

e The entire work area below the top of bank, including the coffer dam location,
will be restored to the approximate pre-construction contours and will be
stabilized as necessary to withstand the expected high water flows. All dam
materials will be completely removed from the channel when work is complete,
and will not be disposed of in or near the channel.

e A qualified 10(a)(1)(A) biologist will conduct preconstruction surveys for
California red-legged frog prior to isolating any work area within Sand Creek. If
any frogs are found in the work area, the Service and the Department will be
notified, and the frogs will be moved from the work area to up or downstream
areas of Sand Creek, whichever is closest to the capture site. Upon completion of
the survey, coffer dams may be installed. Any isolated water shall be seined by
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the proposed project biologist to search for frogs prior to pumping water out of
the isolated work areas.

e The project biological monitor will be present during all in-drainage work.
Dewatered work areas shall not result in stranded aquatic wildlife.

e All trash that might attract predators to the project site will be properly contained
and removed from the site and disposed of regularly. All construction debris and
trash will be removed from the site when construction activities are complete.

e All fueling and maintenance of equipment and vehicles, and staging areas will be
at least 20 meters from Sand Creek. The construction personnel will ensure that
contamination of California red-legged frog habitat does not occur and will have a
plan to promptly address any accidental spills.

6) To mitigate for impacts to federally listed species, including impacts to the California
red-legged frog, the applicant will preserve 272 acres as offsite mitigation (hereinafter
called the Marsh Creek Property) located off Marsh Creek Road in eastern Contra Costa
County. An alternative mitigation property approved by the Service that possesses
comparable biological resources for the affected federally listed species may also be used
for mitigation in lieu of the Marsh Creek Property. The Marsh Creek Property is located
immediately north of and adjacent to East Bay Regional Park District’s (EBRPD) Round
Valley Regional Preserve. The geographic location of the Marsh Creek Property adjacent
to EBRPD Round Valley Regional Park makes it a valuable preservation property that
will add permanently preserved acreage to existing regionally significant preserved lands
(Round Valley Regional Preserve).

There 1s a 1982 record for California red-legged frogs along Marsh Creek on the Marsh
Creek Property (CNDDB Occurrence No. 546), and a total of 79 reported occurrences of
California red-legged frogs within 5 miles of the property. Hence, the habitat to be
preserved at this mitigation property supports grassland habitat that provides upland
dispersal habitat and aquatic habitat for California red-legged frogs, and Marsh Creek
provides potential breeding habitat for California red-legged frog. The combination of
breeding habitat in proximity to suitable upland habitat is most important for the ongoing
viability of the California red-legged frog populations.

While the proposed project will not affect the California tiger salamander, preservation of
the mitigation site would nonetheless provide benefits to this salamander. This
salamander is known from the area of the mitigation site. There is a 1982 record for
California tiger salamander in a pond in annual grassland adjacent to Marsh Creek
located 0.24 mile upstream (west) of the mitigation site (CNDDB Occurrence No. 170),
and there are a total of 69 reported occurrences of California tiger salamanders within 5
miles of the mitigation site. The mitigation site supports one seasonal pond that provides
breeding habitat for California tiger salamanders. Several large seasonal ponds also occur
immediately north and east of the mitigation site, forming a seasonal pond complex that
likely supports breeding California tiger salamanders. Owing to the abundance of known
California tiger salamander records in the vicinity of the Marsh Creek Property and the
presence of a robust California ground squirrel colony within the grasslands on the
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property, which provide necessary refugia habitats for California tiger salamanders, the
Marsh Creek Property would most likely be regarded by the U.S. Fish and Wildlife
Service and the Department of Fish and Wildlife as supporting suitable upland over-
summering habitat for this salamander. Therefore the proposed mitigation site will
provide appropriate mitigation for impacts to 141 acres of long-term disced agricultural
land (has been farmed annually since at least 1945 based upon aerial photograph research
completed by M&A).

7) The project proponent will record a conservation easement over the Marsh Creek
Property preserving it in perpetuity as wildlife habitat. The easement will be granted to a
qualified conservation organization such as the EBRPD. The project proponent will also
establish an endowment fund to provide for the long-term management, maintenance, and
monitoring of the mitigation site. A Resource Management Plan (RMP) shall be
developed for the management of natural resources to be preserved on the Marsh Creek
Property.

Implementation of these mitigation measures would reduce impacts to the California red-legged
frog to a level considered less than significant pursuant to CEQA.

10.3 Impact BIO-2. Development of the proposed project would have a potentially
significant adverse impact on western pond turtles.

Sand Creek provides potentially suitable habitat for the western pond turtle. Installation of the
outfall structure on the bank and bed of Sand Creek may result in impacts to suitable western
pond turtle habitat. Accordingly, impacts to western pond turtle are regarded as potentially
significant pursuant to the CEQA. Mitigation could be implemented to reduce these impacts to
levels regarded as less than significant pursuant to the CEQA.

10.4 Mitigation BIO-2. Mitigation for potential impacts to western pond turtle.

A qualified biologist will conduct a preconstruction survey of the work area in Sand Creek, and
if a western pond turtle is identified in the work area, the turtle will be relocated to suitable
habitat downstream. The work areas adjacent to Sand Creek will be isolated with exclusion
fencing that will prevent western pond turtle from entering the work site and accidentally being
harmed by construction activities.

The deeply incised channel with steep slopes makes it very unlikely that a western pond turtle
would climb up onto the project site to nest. As such, no potential nesting sites are likely to be
affected by the proposed project. Regardless, preconstruction surveys for turtle nest sites in uplands
adjacent to suitable aquatic habitat during spring and summer months will be conducted within 30
days prior to beginning any activities. If no nests are found, no further consideration for western
pond turtle nests is warranted. If nest sites are located during preconstruction surveys adjacent to a
proposed work area, the nest site plus a 50-foot buffer around the nest site shall be fenced where it
intersects a project work area to avoid impacts to the eggs or hatchlings which over-winter at the
nest site. In addition, if nest(s) are located during surveys, moth balls (naphthalene) should be
sprinkled around the vicinity of the nest (no closer than 10 feet) to mask human scent and
discourage predators.
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Construction at the nest site and within the 50-foot buffer area shall be delayed until the young leave
the nest (this could be a period of many months) or as otherwise advised and directed by the
Department, the agency responsible for overseeing the protection of the pond turtle. If the
Department allows translocation of any nestling pond turtles this shall be completed by a qualified
biologist under the direction of the Department.

A 272 acre Mitigation Property will be preserved along Marsh Creek Road in eastern Contra Costa
County (or an alternative mitigation property with comparable biological resource values may also
be used for mitigation in lieu of the Marsh Creek Property) to compensate for project related
impacts to the California red-legged frog and the San Joaquin kit fox (see mitigation measures for
these two species). Marsh Creek runs west to east through the Marsh Creek Property. This creek
supports optimal western pond turtle basking pools and supports suitable nesting habitat that can be
used by the western pond turtle. Thus, the permanent preservation of the Marsh Creek Property
required to compensate for project impacts to the California red-legged frog and the San Joaquin kit
fox will also benefit the western pond turtle.

Implementation of the mitigation measures above in addition to the permanent preservation of
the Marsh Creek Property (see California red-legged frog and San Joaquin kit fox above) would
reduce potential impacts to western pond turtle to a level considered less than significant
pursuant to CEQA.

10.5 Impact BIO-3. Development of the proposed project would have a potentially
significant adverse impact on western burrowing owls.

The western burrowing owl is a California Species of Special Concern. This raptor (that is, bird
of prey) is also protected under the Migratory Bird Treaty Act (50 CFR 10.13) and its nest, eggs,
and young are protected under California Fish and Game Code Sections 3503, 3503.5. The
closest CNDDB record for western burrowing owl is 0.10 mile southeast of the project site,
located south of Sand Creek (CNDDB Occurrence No. 857). Although the site has been disked
routinely since the 1940s greatly reducing the probability of western burrowing owl to occur, the
margins of the farmed areas and the relatively small Shell/Aera parcel portion of the project site
provides suitable habitat conditions, albeit marginal habitat, for this owl. Accordingly, impacts to
western burrowing owl from the proposed project would be regarded as potentially significant
pursuant to the CEQA. Mitigation could be implemented to reduce these impacts to levels regarded
as less than significant pursuant to the CEQA.

10.6 Mitigation Measure BIO-3. Mitigation for potential impacts to western burrowing
owls.

Based on records for western burrowing owl in the proposed project vicinity and the potential
habitat found on the project site, a preconstruction survey for burrowing owls should be
conducted. The Department’s 2012 Staff Report states that take avoidance (preconstruction)
surveys should be conducted 14 days prior to ground disturbance. As burrowing owls may
recolonize a site after only a few days, time lapses between project activities trigger subsequent
take avoidance surveys including but not limited to a final survey conducted within 24 hours
prior to ground disturbance to ensure absence of the species.
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a. Burrowing owl surveys should be conducted by walking the entire project site and (where
possible) in areas within 150 meters (approx. 500 feet) of the proposed project impact zone. The
150-meter buffer zone is surveyed to identify burrows and owls outside of the proposed project
area which may be impacted by factors such as noise and vibration (heavy equipment) during
project construction.

Pedestrian survey transects should be spaced to allow 100 percent visual coverage of the ground
surface. The distance between transect center lines should be 7 meters to 20 meters and should
be reduced to account for differences in terrain, vegetation density, and ground surface visibility.
Poor weather may affect the surveyor’s ability to detect burrowing owls thus, avoid conducting
surveys when wind speed is greater than 20 kilometers per hour and there is precipitation or
dense fog. To avoid impacts to owls from surveyors, owls and/or occupied burrows should be
avoided by a minimum of 50 meters (approx. 160 ft.) wherever practical to avoid flushing
occupied burrows. Disturbance to occupied burrows should be avoided during all seasons.

b. If burrowing owls are detected on the site, the following restricted activity dates and
setback distances are recommended per the Department’s Staff Report (2012).

e From April 1 through October 15, low disturbance and medium disturbance
activities should have a 200 meter buffer while high disturbance activities should
have a 500 meter buffer from occupied nests.

e From October 16 through March 31, low disturbance activities should have a 50
meter buffer, medium disturbance activities should have a 100 meter buffer, and
high disturbance activities should have a 500 meter buffer from occupied nests.

e No earth-moving activities or other disturbance should occur within the afore-
mentioned buffer zones of occupied burrows. These buffer zones should be
fenced as well. If burrowing owls were found in the proposed project area, a
qualified biologist would also need to delineate the extent of burrowing owl
habitat on the site.

c. In addition, the proposed preservation of the Marsh Creek Mitigation Property will
preserve 272 acres that will benefit western burrowing owls. The permanent preservation of this
mitigation land provides suitable mitigation for impacts that will occur to 141 acres of marginal
western burrowing owl habitat. The Marsh Creek Property supports grassland habitat and a
robust California ground squirrel population that provides suitable habitat for western burrowing
owls.

Implementation of these mitigation measures would reduce impacts to western burrowing owl to
a level considered less than significant.

10.7 Impact BIO-4. Development of the proposed project would have potentially
significant adverse impacts to Swainson’s Hawks.

The Swainson’s hawk is a state listed threatened species. It is also protected from direct take
pursuant to the Federal Migratory Bird Treaty Act. Active Swainson’s hawk nests are also
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protected pursuant to California Fish and Game Code §3503.5 and 3513. Swainson’s hawks are
not known to currently nest on the project site. However, in the absence of nesting season
surveys, impacts to the Swainson’s hawk are considered potentially significant. Potential impacts
to this species from the proposed project include disturbance to nesting birds and the loss of
foraging habitat. In addition, the loss of foraging habitat is also a potential impact. The
Swainson's hawk generally forages in open habitats with short vegetation containing small
mammals, reptiles, birds, and insects. Foraging habitats include alfalfa fields, fallow fields, beet,
tomato, and other low-growing row or field crops, dry-land and irrigated pasture, and rice land
when not flooded (CDFG 1994). As a known Swainson’s hawk nesting record occurs 0.10 mile
south of the project site, the project site constitutes likely foraging habitat of this hawk.
Accordingly, impacts to nesting Swainson’s hawk from the proposed project would be regarded as
potentially significant pursuant to the CEQA. Mitigation could be implemented to reduce these
impacts to levels regarded as less than significant pursuant to the CEQA.

10.8 Mitigation Measure BIO-4. Mitigation for potential impacts to Swainson’s Hawks.

To avoid impacts to nesting Swainson’s hawks, the Department has prepared guidelines for
conducting surveys for Swainson’s hawk entitled: Recommended Timing and Methodology for
Swainson’s Hawk Nesting Surveys in California’s Central Valley (CDFG 2000). These survey
recommendations were developed by the Swainson’s Hawk Technical Advisory Committee
(TAC) to maximize the potential for locating nesting Swainson’s hawks, and thus, reduce the
potential for nest failures as a result of project activities and/or disturbances. To meet the
Department’s recommendations for mitigation and protection of Swainson’s hawks in this
guideline, surveys should be conducted by a qualified raptor biologist for a 0.25-mile radius
around all project activities and should be completed for at least two survey periods as is found
in the Department’s 2000 survey guidelines (CDFG 2000). The guidelines provide specific
recommendations regarding the number of surveys based on when the proposed project is
scheduled to begin and the time of year the surveys are conducted. A copy of this survey report
should be provided to the City of Antioch prior to starting construction.

If the proposed project could impact the Swainson’s hawk, its nest, or eggs, typically assumed to
be the case if a nest is detected within a 0.25-mile of the project site, the applicant shall prepare a
Swainson’s Hawk Monitoring and Habitat Management Plan if a qualified raptor biologist
determines that a nest site could be impacted or project activities could otherwise cause “take” of
the Swainson’s hawk, its eggs, or young. If take could occur as determined by a qualified raptor
biologist, protective buffers will be established on the project site that will prevent such take
from occurring. The protective buffer shall be maintained until such time that the Swainson’s
hawks have completed their nesting cycle as determined by a qualified raptor biologist. The nest
protection buffer shall be coordinated with the Department.

The 272 acre Marsh Creek Mitigation Property (or an alternative mitigation property with
comparable biological resources) will compensate for project related impacts from the loss of the
141 acres of project site farmland that constitutes suitable foraging habitat for the Swainson’s
hawk. Mitigation that compensate for the loss of suitable Swainson’s hawk foraging habitat shall
include the preservation of the 272 acre Marsh Creek Property, which supports grasslands that
provide suitable foraging habitat for Swainson’s hawks.
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Implementation of these mitigation measures would reduce impacts to Swainson’s hawk and its
foraging habitat to a less than significant level pursuant to CEQA.

10.9 Impact BIO-5. Development of the proposed project would have a potentially
significant adverse impact on other nesting raptors.

Large stick nests in the bluegum eucalyptus on and adjacent to the project site, and in mature
trees along Sand Creek indicate that raptors have nested on and adjacent to the project site in the
recent past. White-tailed kite, red-tailed hawk, and red shouldered hawk all are known from the
area, and conceivably they could nest on or adjacent to the project site within a zone of
influence, in future years. All of these raptors (that is, birds of prey) are also protected under the
Migratory Bird Treaty Act (50 CFR 10.13) and their eggs and young are protected under
California Fish and Game Codes Sections 3503, 3503.5. Any project-related impacts to these
species would be considered a significant adverse impact. Potential impacts to these species from
the proposed project include disturbance to nesting birds, and possibly death of adults and/or
young. Accordingly, impacts to nesting raptors from the proposed project would be regarded as
potentially significant pursuant to the CEQA. Mitigation could be implemented to reduce these
impacts to levels regarded as less than significant pursuant to the CEQA.

10.10 Mitigation Measure BIO-5. Mitigation for potential impacts to nesting raptors

In order to avoid impacts to nesting raptors, a nesting survey shall be conducted prior to
commencing with construction if this work would commence between February 1st and August
31% . The raptor nesting surveys shall include examination of all trees within 300 feet of the entire
project site, not just trees slated for removal.

If nesting raptors are identified during the surveys, the dripline of the nest tree must be fenced
with orange construction fencing (provided the tree is on the project site), and a 300-foot radius
around the nest tree must be staked with bright orange lath or other suitable staking. If the tree is
located off the project site, then the buffer shall be demarcated per above where the buffer
intersects the project site. The size of the buffer may be altered if a qualified raptor biologist
conducts behavioral observations and determines the nesting raptors are well acclimated to
disturbance. If this occurs, the raptor biologist shall prescribe a modified buffer that allows
sufficient room to prevent undue disturbance/harassment to the nesting raptors. No construction
or earth-moving activity shall occur within the established buffer until it is determined by a
qualified raptor biologist that the young have fledged (that is, left the nest) and have attained
sufficient flight skills to avoid project construction zones. This typically occurs by August 1st.
This date may be earlier or later, and would have to be determined by a qualified raptor biologist.
If a qualified biologist is not hired to watch the nesting raptors then the buffers shall be
maintained in place through the month of August and work within the buffer can commence
September 1*.

Implementation of these mitigation measures would reduce impacts to nesting raptors to a level
considered less than significant pursuant to CEQA.
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10.11 Impact BIO-6. Development of the proposed project could have a potentially
significant adverse impact on nesting special-status bird species and nesting
common bird species.

Special-status birds, such as loggerhead shrike and tricolored blackbird, and other common birds
could be impacted by the proposed project. Passerine birds and their nests are protected under the
California Fish and Game Code (Sections 3503, 3503.5), and the Federal Migratory Bird Treaty
Act. Impacts to nesting birds, their eggs, and/or young caused by implementation of the
proposed project would be regarded as potentially significant pursuant to the CEQA. Mitigation
could be implemented to reduce these impacts to levels regarded as less than significant pursuant
to the CEQA.

10.12 Mitigation Measure BIO-6. Mitigation for potential impacts to nesting special-status
bird species and nesting common bird species.

If project site disturbance associated with the proposed project would commence between March
1* and September 1%, a preconstruction nesting survey should be completed in the 15 day period
prior to commencing with any proposed project related disturbance on the project site. The
nesting survey should be conducted on the project site and within a zone of influence around the
project site. The zone of influence includes those areas off the project site where birds could be
disturbed by earth-moving vibrations or noise. Accordingly, the nesting survey(s) must cover the
project site and an area around the project site boundary.

If special-status birds are identified nesting on or adjacent to the project site, a non-disturbance
buffer of 100 feet should be established or as otherwise prescribed by a qualified ornithologist. If
common (that is, not special-status) birds for example, California towhee, western scrub jay, or
acorn woodpeckers are identified nesting on or adjacent to the project site, a non-disturbance
buffer of 75 feet should be established or as otherwise prescribed by a qualified ornithologist.
The buffer should be demarcated with painted orange lath or via the installation of orange
construction fencing. Disturbance within the buffer should be postponed until it is determined by
a qualified ornithologist that the young have fledged and have attained sufficient flight skills to
leave the area or that the nesting cycle has otherwise completed.

Typically, most passerine birds in the region of the project site are expected to complete nesting
by August 1*. However, many species can complete nesting by the end of June or early to mid-
July. Regardless, nesting buffers should be maintained until September 1% unless a qualified
ornithologist determines that young have fledged and are independent of their nests at an earlier
date. If buffers are removed prior to September 1%, the qualified biologist conducting the nesting
surveys should prepare and submit a report to the City of Antioch that provides details about the
nesting outcome and the removal of buffers. This report should be submitted prior to the time
that nest protection buffers are removed if the date is before September 1%,

Implementation of these mitigation measures would reduce impacts to nesting special status
species and common bird species to a level considered less than significant pursuant to CEQA.
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10.13 Impact BIO-7. Development of the proposed project could have a potentially
significant adverse impact on San Joaquin kit fox.

The closest CNDDB record for the San Joaquin kit fox to the project site is a 1995 observation
that was located 3.5 miles to the northwest (Occurrence No. 21) in Contra Loma Regional Park.
However, independently conducted surveys cited in Relative Abundance of Endangered San
Joaquin Kit Fox (Vulpes macrotis mutica) Based on Scat-Detection Dog Surveys (Smith et. al.
2006) were unable to document presence of San Joaquin kit fox in Contra Costa County. This
report suggests that it is likely that San Joaquin kit fox is extirpated from Contra Costa County.
Regardless, the project site does not provide suitable sized burrows for denning. Based on all the
available information, it can be concluded that the project site does not provide suitable habitat
for the San Joaquin kit fox. This state and federally listed species is not expected to occur on the
project site. Hence, the proposed project will not directly impact the state and federally listed
San Joaquin kit fox, however, the proposed project could disrupt a potential migration corridor
for this species.

The proposed project will result in impacts to 141 acres of potential migration habitat for San
Joaquin kit fox. Accordingly, impacts to San Joaquin kit fox from the proposed project would be
regarded as potentially significant pursuant to the CEQA. Mitigation could be implemented to
reduce these impacts to levels regarded as less than significant pursuant to the CEQA.

10.14 Mitigation Measure BIO-7. Mitigation for potential impacts to San Joaquin kit fox.

To compensate for the permanent loss of 141 acres of potential San Joaquin kit fox migration
habitat, albeit farmed habitat, the proposed project includes the permanent preservation and
protection of the Marsh Creek Property. An alternative mitigation property approved by the
Service that possesses comparable biological resources may also be used for mitigation in lieu of
the Marsh Creek Property. The Marsh Creek Property is 272 acres that will be managed to
benefit San Joaquin kit fox and that provides suitable mitigation for the loss of 141 acres of
farmland that otherwise provides marginal San Joaquin kit fox migration habitat.

There is a 1991 occurrence for San Joaquin kit fox that was recorded approximately 0.50 mile to
the east of the Marsh Creek Property (CNDDB Record No. 573), and there are 9 additional
reported occurrences of San Joaquin kit fox within 5 miles of the property. Thus, the Marsh Creek
Property has moderate value to the San Joaquin kit fox, as compared to the project site, an
agricultural property that has marginal value to the kit fox as migration habitat.

The East Contra County Conservancy in concert with the Service and the Department, in the East
Contra Costa county HCP indicate that the Marsh Creek Property is located in an area deemed to
have high value for preservation. In the HCP, the property is mapped within an area designated as
within the “Medium Level of Acquisition Effort” category in “Suitable Core Habitat” for the San
Joaquin kit fox. The mitigation property is also mapped in the HCP as a “Potential Kit Fox
Movement Route” indicating that the property has value to the San Joaquin kit fox. The geographic
location of the property adjacent to EBRPD Round Valley Regional Park further makes it a valuable
mitigation property with significant regional importance as a preservation property.
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In addition, the applicant will implement standard avoidance measures to reduce the possibility
of impacts to the species:

1) An education program will be conducted by a qualified biologist prior to the start of
construction to explain the endangered species concerns to contractors working at the
project site. The program will include an explanation of the FESA and CESA and any
endangered species concerns in the area.

2) Qualified biologists would conduct preconstruction den surveys no more than 14 days
prior to site grading to ensure that potential kit fox dens are not disrupted.

If “potential dens” are located, infrared camera stations will be set up and maintained for
3 consecutive nights at den openings prior to initiation of grading activities to determine
the status of the potential dens. If no kit fox is found to be using the den, site grading can
proceed unhindered. However, if a kit fox is found using a den site within the project site
the Service and the Department will be notified and consulted before work activities
resume.

3) To prevent harm to San Joaquin kit fox, any steep-walled holes and/or trenches excavated
on the project site will be completely covered at the end of each workday, or escape
ramps will be provided to allow any entrapped animals to escape unharmed. All pipe
sections stored at the project site overnight that are four inches in diameter or greater will
be inspected for San Joaquin kit fox before the pipes are moved or buried. If San Joaquin
kit fox are identified in the work area at any time, the Service and/or the Department will
be notified and consulted before work activities resume. All trash items will be removed
from the site to reduce the potential for attracting predators of San Joaquin kit fox.
Contractors will be prohibited from bringing firearms and pets to the job site.

Implementation of these mitigation measures would reduce impacts to San Joaquin kit fox to a
level considered less than significant pursuant to CEQA.

10.15 Impact BIO-8. Development of the proposed project would have a significant impact
on Waters of the United States and/or State

The proposed project will result in impacts to areas that are within the Corps’ and RWQCB’s
jurisdiction pursuant to Sections 404 and 401 of the Clean Water Act, respectively. Areas subject
to potential jurisdiction by these two agencies include Sand Creek, and an “other waters”
roadside ditch and other isolated features along the shoulder of Heidorn Ranch Road. The
proposed project will result in permanent impacts to 0.027 acre of waters of the U.S. and a total
of 0.11 acre of “isolated other waters” that would be regulated as “waters of the State.” Impacts to
waters of the United States and/or State would be regarded as significant pursuant to the CEQA.
Mitigation could be implemented to reduce these impacts to levels regarded as less than significant
pursuant to the CEQA.
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10.16 Mitigation Measure BIO-8. Mitigation for impacts to Waters of the United States
and/or State

The applicant is proposing to mitigate for project-related impacts to 0.027 acre of waters of U.S.
and a total of 0.11 acre of “waters of the State” via the purchase of 0.20-acre seasonal wetland
credits from the Cosumnes Mitigation Bank or other Mitigation Bank or as otherwise required by
the Corps and the RWQCB provided that the mitigation is no less than 1:1 (replacement:impact).
The Service Area for the Cosumnes Mitigation Bank covers the project site.

Alternatively, the applicant may create, preserve, and manage new seasonal wetlands at the
Marsh Creek Property (or comparable offsite location) at a 2:1 mitigation ratio (acres created and
preserved: acre impacted). A project-specific Wetland Mitigation and Monitoring Plan prepared
by a qualified restoration ecologist that includes the following information will be provided to
the City/Corps/RWQCB prior to conducting any activity that would result in the placement of
any fill material into a water of the U.S. or water of the state:

1) a description of the impacted water;

2) amap depicting the location of the mitigation site(s) and a description of existing site
conditions;

3) adetailed description of the mitigation design that includes: (i) the location of the new
seasonal wetlands; (i1) proposed construction schedule; (iii) a planting/vegetation plan;
(iv) specific monitoring metrics, and objective performance and success criteria, such as
delineation of created area as jurisdictional waters using Corps published methods; and
(v) contingency measures if the created wetlands do not achieve the specified success
criteria; and

4) short-term and long-term management and monitoring methods.

If the wetland mitigation site is a separate mitigation property that is not subject to mitigation
measure BIO-1, the applicant will grant a conservation easement to a qualified entity, as defined
by Section 81.5.3 of the California Civil Code, preserving the created seasonal wetland(s) in
perpetuity, and establish an endowment fund to provide for the long-term management,
maintenance, and monitoring of the created seasonal wetland(s).

Implementation of the measures described above would reduce significant impacts to waters of
the United States/State to a level considered less-than-significant pursuant to the CEQA.

10.17 Impact BIO-9. Development of the proposed project would have a significant impact
on Department of Fish and Wildlife Fish and Game Code Section 1602
jurisdictional areas.

The proposed project will result in impacts to Sand Creek during the construction of a single
storm water outfall structure. Sand Creek is within the Department’s jurisdiction pursuant to
Section 1602 of the California Fish and Game Code. Impacts to Section 1602 jurisdictional areas
would be regarded as significant pursuant to the CEQA. Mitigation could be implemented to
reduce these impacts to levels regarded as less than significant pursuant to the CEQA.
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10.18 Mitigation Measure BIO-9. Mitigation for impacts to Section 1602 jurisdictional
areas.

The applicant will implement appropriate BMPs to prevent construction related impacts that
could introduce di minimus fill or other pollutants into Sand Creek. These measures include the
installation of wildlife friendly hay wattles and/or silt fence that will prevent unintended di
minimus fill impact to Sand Creek while the stormwater outfall is constructed. In addition,
orange silt fencing shall be installed at the top-of-bank of Sand Creek to prevent unintended
human and equipment traffic in areas that are not relevant to the construction of the proposed
project. Finally, the dripline of all protected trees within the footprint of the proposed project
including trees that could be impacted by the construction of the outfall structure in Sand Creek
shall be protected via the installation of orange construction fencing.

The applicant may satisfy this mitigation by providing the City of Antioch with a fully executed
copy of a SBAA with the Department for the proposed outfall structure that includes these, or
other functionally equivalent, BMPs. The implementation of the executed SBAA shall become a
condition of project approval.

Implementation of these measures would reduce significant impacts to Section 1602
jurisdictional areas to a level considered less-than-significant pursuant to the CEQA.
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Table 1

Plant Species Observed on The Vineyards at Sand Creek Project Site

Gymnosperms

Pinaceae

*Pinus halepensis

Pinus radiata

Angiosperms - Dicots

Aleppo pine
Monterey pine

Adoxaceae
Sambucus nigra subsp. caerulea
Amaranthaceae

*Amaranthus albus
Amaranthus blitoides

*Amaranthus retroflexus
Apocynaceae

Asclepias fascicularis
Asteraceae

*Anthemis cotula

Artemisia californica

Artemisia douglasiana

Baccharis glutinosa

Baccharis pilularis subsp. consanguinea

Baccharis salicifolia subsp. salicifolia

*Carduus pycnocephalus subsp. pycnocephalus

*Centaurea melitensis

*Centaurea solstitialis

*Cirsium vulgare

*Cynara cardunculus subsp. cardunculus
*Dittrichia graveolens

Grindelia camporum

Helenium puberulum

*Helminthotheca echioides

*Lactuca serriola

*Silybum marianum

Xanthium strumarium
Boraginaceae

Amsinckia menziesii
Brassicaceae

*Brassica nigra
*Hirschfeldia incana
*Lepidium latifolium
*Nasturtium officinale
*Sinapis arvensis

Chenopodiaceae

*Atriplex rosea

* Indicates a non-native species

Blue elderberry

Tumble pigweed
Mat amaranth
Rough pigweed

Narrow-leaf milkweed

Mayweed

California sagebrush
California mugwort
Marsh baccharis
Coyote brush

Mule fat

Italian thistle
Tocalote

Yellow starthistle
Bull thistle
Artichoke thistle
Stinkwort

Great Valley gumplant
Sneezeweed

Bristly ox-tongue
Prickly lettuce

Milk thistle
Cocklebur

Common fiddleneck

Black mustard
Short-podded mustard
Broadleaf pepperweed
Water cress

Wild mustard

Tumbling oracle
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Bassia hyssopifolia
*Chenopodium album
*Chenopodium sp.

*Salsola tragus
Convolvulaceae

*Convolvulus arvensis
Euphorbiaceae

Croton setiger
*Triadica sebifera

Fabaceae
*Medicago polymorpha
*Melilotus albus
*Robinia pseudoacacia
*Vicia sativa
Fagaceae
Quercus lobata
Frankeniaceae
Frankenia salina
Geraniaceae
*Erodium cicutarium
Juglandaceae

Juglans californica

Juglans hindsii
Lamiaceae

*Marrubium vulgare
Lythraceae

*Punica granatum
Malvaceae

*Malva parviflora

Malvella leprosa
Myrtaceae

*Eucalyptus globulus
*Eucalyptus sp.

Oleaceae

*Olea europaea
Onagraceae

Epilobium brachycarpum
Polygonaceae

*Polygonum aviculare

*Rumex crispus

* Indicates a non-native species

Five-horn smother weed
White pigweed
Goosefoot
Russian-thistle

Bindweed

Turkey mullein
Chinese tallowtree

California burclover
White sweetcover
Black locust
Common vetch

Valley oak

Alkali heath

Red-stem filaree

Southern California black walnut
Northern California black walnut

Horehound

Pomegranate

Cheeseweed

Alkali mallow

Blue gum
Eucalyptus

Olive

Summer cottonweed

Common knowntweed
Curly dock
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Rosaceae

Malus sp.
*Prunus dulcis
Prunus sp.

Rosa californica
Salicaceae

Salix laevigata
Salix lasiolepis

Sapindaceae

Acer macrophyllum

Aesculus californica
Solanaceae

*Datura sp.
*Nicotiana glauca

*Nicotiana sp.

Angiosperms -Monocots

Cyperaceae

Cyperus eragrostis

Scirpus sp.
Juncaceae

Juncus balticus subsp. ater

Juncus phaeocephalus var. paniculatus
Poaceae

*4vena barbata

*Bromus diandrus

*Bromus hordeaceus

*Cynodon dactylon

Elymus glaucus

Elymus triticoides subsp. triticoides
*Eragrostis sp.

*Festuca bromoides

*Festuca myuros

*Festuca perennis

*Hordeum marinum subsp. gussoneanum
*Hordeum murinum subsp. leporinum
*Phalaris aquatica

*Phalaris minor

*Phalaris paradoxa

*Polypogon monspeliensis

*Triticum aestivum
Typhaceae

Typha angustifolia
Typha latifolia

* Indicates a non-native species

Apple tree
Almond tree
Prunus
California rose

Red willow
Arroyo willow

Big-leaf maple
California buckeye

Thornapple
Tree tobacco
Tobacco

Tall flatsedge
Bulrush

Baltic rush
Panicled rush

Slender wild oat
Ripgut grass

Soft chess
Bermudagrass

Blue wildrye
Creeping wildrye
Lovegrass

Brome fescue

Rattail sixweeks grass
Italian ryegrass
Mediterranean barley
Hare barley

Harding grass
Littleseed canary grass
Paradox canary-grass
Annual beard grass
Wheat

Narrow-leaved cattail

Broad-leaved cattail
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Table 2

Wildlife Species Observed on The Vineyards at Sand Creek Project Site

Fish
Mosquito fish

Reptiles

Western fence lizard

Birds

Cattle egret

Turkey vulture
Red-tailed hawk
American kestrel
Killdeer

Rock pigeon
Mourning dove
Great Horned owl
Long-eared owl
Anna's hummingbird
Nuttall's woodpecker
Black phoebe
Western kingbird
Loggerhead shrike
Western scrub jay
American crow

Tree swallow
Northern mockingbird
House finch

Mammals

Fox squirrel

Audubon's cottontail
Black-tailed hare
California ground squirrel
Coyote

Gambusia affinis

Sceloporus occidentalis

Bubulcus ibis
Cathartes aura

Buteo jamaicensis
Falco sparverius
Charadrius vociferus
Columba livia

Zenaida macroura
Bubo virginianus

Asio otus

Calypte anna

Picoides nuttallii
Sayornis nigricans
Tyrannus verticalis
Lanius ludovicianus
Aphelocoma californica
Corvus brachyrhynchos
Tachycineta bicolor
Mimus polyglottos
Carpodacus mexicanus

Sciurus niger
Sylvilagus audubonii
Lepus californicus
Spermophilus beecheyi
Canis latrans
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Known Special Status Plant Species in the Vicinity of The Vineyards at Sand Creek Project Site.

Family
Taxon
Common Name Status* Flowering Period Habitat Area Locations Probability on Project Site
Asteraceae
Blepharizonia plumosa Fed: R July-October Valley and foothill grassland. Record for this species located 1.5 None. Not observed during
Bi L State: miles southwest from the project appropriately timed surveys.
1g tarplant tate: . site (Occurrence No. 33). One
CNPS:  Rank 1B.1 more record for this species within
2 miles of the project site.
Madia radiata Fed: _ March-May Cismontane woodland; Historic record for this species None. No suitable habitat; site is
Sh d di State: valley and foothill grassland. located 0.9 mile west from the currently heavily disturbed.
oW golden madia ate: . project site (Occurrence No. 25).  Annual disking has occurred
CNPS:  Rank 1B.1 since circe 1940.
Chenopodiaceae
Atriplex depressa Fed: R May-October Chenopod scrub; playas; Record for this species located 0.5 None. Not observed during
. ] valley and foothill grassland; mile southwest from the project appropriately timed surveys.
Rhomboid bract saltbush State: B [alkaline or clay]. site (Occurrence No. 74). One
CNPS:  Rank 1B.2 more record for this species within
2 miles of the project site.
Atriplex joaquinana Fed: R April-October Chenopod scrub; meadows;  Record for this species located 0.4 None. Not observed during
S . ! State: valley and foothill grassland; mile south from the project site appropriately timed surveys.
an Joaquin spearscale tate: ) [alkaline]. (Occurrence No. 104). A total of
CNPS:  Rank 1B.2 4 records for this species within 2
miles of the project site.
Geraniaceae
California macrophylla Fed: _ March-May Cismontane woodland; 2005 record for this species None. This species was not
Round-1 46l State: valley and foothill located on the project site detected on the project site.
ound-leaved lilaree ate: . grassland/clay. (Occurrence No. 48). One more
CNPS: Rank 1B.1
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Table 3

Known Special Status Plant Species in the Vicinity of The Vineyards at Sand Creek Project Site.

Family
Taxon
Common Name Status* Flowering Period Habitat Area Locations Probability on Project Site
Linaceae
Hesperolinon breweri Fed: R May-July Chaparral; cismontane Record for this species located on ~ None. No suitable habitat on the
woodland; valley and foothill the project site (Occurrence No. project site. Species not observed
Brewer's western flax State: - K . . .
grassland; [mostly 32). during appropriately timed
CNPS: Rank 1B.2 serpentinite]. surveys.
Onagraceae
Oenothera deltoides howellii Fed: FE March-September Interior dunes. Record for this species located 2.8  None. No suitable habitat on the
Antioch d . . State: CE miles northeast from the project project site.
ntioch dunes evening-primrose tate: site (Occurrence No. 12).
CNPS: Rank 1B.1
*Status
Federal: State: CNPS Continued:
FE - Federal Endangered CE - California Endangered Rank 2 - Plants rare, threatened, or endangered in California, but more common
FT - Federal Threatened CT - California Threatened elsewhere
FPE - Federal Proposed Endangered CR - California Rare Rank 2A - Extirpated in California, common elsewhere

FPT - Federal Proposed Threatened CC - California Candidate
FC - Federal Candidate CSC - California Species of Special Concern

CNPS:
Rank 1A - Presumed extinct in California
Rank 1B - Plants rare, threatened, or endangered in California and elsewhere

Rank 1B.1 - Seriously endangered in California (over 80% occurrences threatened/
high degree and immediacy of threat)

Rank 1B.2 - Fairly endangered in California (20-80% occurrences threatened)

Rank 1B.3 - Not very endangered in California (<20% of occurrences threatened or no
current threats known)

Rank 2B.1 - Seriously endangered in California, but more common elsewhere
Rank 2B.2 - Fairly endangered in California, but more common elsewhere
Rank 2B.3 - Not very endangered in California, but more common elsewhere

Rank 3 - Plants about which we need more information (Review List)

Rank 3.1 - Plants about which we need more information (Review List)
Seriously endangered in California

Rank 3.2 - Plants about which we need more information (Review List)
Fairly endangered in California

Rank 4 - Plants of limited distribution - a watch list
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Known Special Status Wildlife Species in the Vicinity of The Vineyards at Sand Creek Project Site.

Species *Status Habitat Closest Locations Probability on Project Site
Invertebrates
Vernal pool fairy shrimp Fed: FT Endemic to the grasslands of the Central Record from 2003 for this species is None. No suitable vernal pool habitat on site at
Branchinecta lynchi State: - Valley, central coast mountains, and south located in uplands 1.6 miles west of the this time. Site has been intensely farmed since
Other: coast mountains. Inhabit static rain- project site (Occurrence No. 353). 1940.
er: filled/vernal pools, small, clear water Once additional record for this species
sandstone-depression pools and grassed within 2 miles of the project site.
swale, earth slump, or basalt-flow depression
Vernal pool tadpole shrimp Fed: FE Inhabits vernal pools with turbid and/or silty No known CNDDB records for this None. No suitable habitat on site at this time.
Lepidurus packardi State: - water. Mud substrate typical. species within 2 miles of the project
Other: site.
Amphibians
California tiger salamander Fed: FT In Sonoma Co. is listed as Endangered by Record for this species located 0.6 mile None. Project site has been disked annually
Ambystoma californiense State: CT USFWS. Found in grassland habitats of the south of the project site in a pond since 1940, resulting in highly disturbed upland
' Other: valleys and foothills. Requires burrows for (Occurrence No. 856). A total of 9 habitat.
er: aestivation and standing water until late spring  records for this species within 2 miles
(May) for larvae to metamorphose. of the project site.
California red-legged frog Fed: FT Occurs in lowlands and foothills in deeper Record for this species located within Species present in Sand Creek. See Impacts and
Rana draytonii State: CSC pools and streams, usually with emergent Sand Creek 0.9 mile southwest of the ~ Mitigation section in CEQA.
Other: wetland vegetation. Requires 11-20 weeks of ~ project site (Occurrence No. 933). A
er: permanent water for larval development. total of 4 records for this species within
2 miles of the project site.
Reptiles
Western Pond Turtle Fed: -- Inhabits ponds, marshes, rivers, streams, and No known CNDDB records for this Low. Sand Creek provides suitable habitat.
Emys marmorata State: CSC irrigation ditches with aquatic vegetation. species within 2 miles of the project Unlikely for WPT to nest in uplands on site.
Other: Needs suitable basking sites and upland site. Known from the project region.

habitat for egg laying. Occurs in the Central
Valley and Contra Costa County.
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Table 4

MONK & ASSOCIATES

Known Special Status Wildlife Species in the Vicinity of The Vineyards at Sand Creek Project Site.

Species *Status Habitat Closest Locations Probability on Project Site
Birds
White-tailed kite Fed: Found in lower foothills and valley margins Record for this species located in a pine Potential nesting habitat in Sand Creek. See
Elanus leucurus State: with scattered oaks and along river tree 1.5 miles northeast of the project Impacts and Mitigation section in CEQA.
Other: FP bottomlands or marshes adjacent to oak site (Occurrence No. 87).
er: woodlands. Nests in trees with dense tops.
Swainson's hawk Fed: - Migratory and resident raptor that breeds in Record for this species located 0.1 mile Project site provides foraging habitat. Suitable
Buteo swainsoni State: CT open areas with scattered trees. Prefers southeast of the project site in large nesting habitat along Sand Creek.
riparian and sparse oak woodland habitats for ~ valley oak (Occurrence No. 1681). Preconstruction nesting bird surveys will be
Other: . - . L .
nesting. Requires nearby grasslands, grain conducted. See Impacts and Mitigation section
fields, or alfalfa for foraging. in CEQA.
Western burrowing owl Fed: - Found in open, dry annual or perennial Record for this species located 0.1 mile Potential to nest in burrows on site.
Athene cunicularia hypugaea State: CSC grasslands, deserts and scrublands southeast of the project site south of the Preconstruction nesting bird surveys will be
Other: characterized by low-growing vegetation. project site (Occurrence No. 857). conducted. See Impacts and Mitigation section
er: Subterranean nester, dependent upon There are 24 CNDDB records for this ~ in CEQA.
burrowing mammals, most notably, the species within 2 miles of the project
California ground squirrel. site.
Tricolored blackbird Fed:  -- Colonial nester in dense cattails, tules, No known CNDDB records for this Low. Marginal nesting habitat in cattails within
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